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ACTION. 

1. When action lies between tenants in common of remainder in slaves, 
If one tenant in common of a remainder in slaves, during the ex- 
istence of the particular estate, obtains possession of the slaves, 
and sells and conveys them as his absolute property, his co-tenant 
may maintain a special action on the case against him.—Arthur 
v. Gayle 

‘2. When action lies by remainder-man against stranger.—A sale of the 
absolute interest in slaves by a stranger, during the existence of 
the particular estate, is an injury for which an action lies in favor 
of the remainder-man.—S. C. 

3. When action lies to recover money paid by mistake-—The purchaser 
of personal property, at a public sale made by an administrator 
under a void order of court, is chargeable with notice of the ad- 
ministrator’s want of authority, and cannot maintain an action 
against him to recover back the purchase-money, after the prop- 
erty has been recovered by a succeeding administrator de bonis 
non.—Beene’s Adm’r v.-Collenberger § Co 

4. Action by widow for rents of dower lands.—A widow cannot main- 
tain an action at law, to recover the rents, or mesne profits, accru- 
ing from the lands assigned as her dower, trom the death of her 
husband, to the time her dower was allotted: her only remedy is 
in chancery.— Waters v. Williams, 


ADVERSE POSSESSION. 

1. What constitutes—An attornment by a tenant to a stranger, 
who claims to own the land, although it may be ineffectual to cre- 
ate the relation of landlord and tenant between them, because of an 
estoppel against the tenant in favor of the landlord under whom 
he entered, nevertheless destroys the adverse character of his pos- 
session against such claimant.—Lussell v. Erwin’s Adm’r ....+. -- 

2. Same.—A tax-collector’s deed is color of title, and possession ta- 
ken and held under it is adverse possession.— Dillingham v. Brown, 

3, Same, as between father and daughter living together.—The possession 
of a slave by a daughter, under a gift from her father, cannot be 
considered adverse to the father, or to the estate of her deceased 
husband, of which her father is the personal representative, when 
it appears that she is living with her father, that each of them ex- 
ercises acts of control over the slave, and that the marital rights 
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ADVERSE POSSESSION—ConNTINUED. 

of her husband attached to the slave during coverture: the pos. 
session of father and daughter being joint in such case, and the 
title being in the father, the possession will aiso be referred to 
ee ts OIE S AGI Toons oa ess cee cs se eceeeGsicesccesss.s 89 
Same, as between mortgagee and purchaser at execution sale against 
mortgagor.—-The possession of a slave by a purchaser at sherift’s 
sale, under execution against the mortgagor, is not adverse to the 


mortgagee, so far as to invalidate a subsequent sale under the 


oe 


SOCIO 07 WONG WU. TIONED ona ae cece es ewes Soccceccnccaies 338 
5. Same, by purchaser of sixteenth section lands.—The possession of a 


purchaser of sixteenth section lands, sold by commissioners under 
an order of the county court, who fails to pay the ptirchase- 
money according to the terms of his contract as by law pre- 
scribed, is not adverse to the township; nor does a purchaser 
at execution sale against him acquire any title as against the 
township; yet, if such sub-purchaser receives the sheriff’s deed, 
takes and holds exclusive possession under it, claiming the land 
as his own, he may acquire title against the township by the 
statute of limitations ; and neither the provisions of section 539 of 
the Code, nor the proviso to the act of 1840, (Clay’s Digest, 528, 
§ 37.) nor the proviso to the act of 1837, (ib. 525, § 21,) in reference 
to the title to the lands, prevent him from availing himself of the 
statute as a defense to an action by the township to recover the 
SREB eRe Ds AD THONG coins acices cee senses pee Sabieccwes Soeues 600 
6. Prescriptive easement in use of water.—Bv analogy to the statute 
of limitations applicable to actions at law for the recovery of 
land, (Clay’s Digest, 329, § 92; Code, § 2476,) the adverse enjoy- 
ment, for ten years, of the privilege of damming up the water of 
a stream so as to raise the level without overtlowing the banks, 
creates the presumption of aright, which a court of equity will 
protect; but, to bring himself within this principle, the plaintiff 
must show an adverse user, for the prescribed period, to the extent 
claimed by him in his bill.— Wright § Rice v. Moore ........---- . 593 
7. Same.—An averment in the Dill, that the plaintiff has used the 
water, for the prescribed period, “in the same way,” is not sufti- 
cient, when the bill alleges that his new dam, which had stood 
less than ten years, is higher than the former dams were, and does 
not allege that the former dams raised the level of the water on 
the defendant’s land; nor can it be inferred that the former dams 
caused any refluence on the defendant’s land, because it is alleged 
that the new dam only raises the level of the water a few inches; 
nor, if that inference could be drawn, would it authorize the in- 
creased refluence caused by the new dam, since an easement, ac- 
quired by prescription, is restricted to the extent of the user—S. C., 593 
8. No prescription for nuisance.—There can be no prescription for a 
public nuisance, and no length of enjoyment can legalize the con- 
tinuance of a mill-pond which is injurious to the health of the 
surrounding community.—S. C...........0. 2... ccccce cece cece ee 593 


See, also, LIMITATIONS, STATUTE OF, 
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AGENCY. 

1. Who is agent.—A person who is employed by a post-commissary 
to superintend a bakery, and whose duty it is to receive all the 
flour sent to the bakery by the commissary, to have the same 
made into bread at the bakery, and to deliver the.bread on the 

“order of the commissary, may be indieted for embezzlement 
(Code, § 3143) as the agent of the commissary.—//inderer v. State, 415 

2. Proof of agency.—-As a general rule, the fact: of ageney must be 
proved by other evidence than the acts of the agent himself, be- 
fore it can be assumed that his acts are binding on the principal ; 
yet, where there is any evidence of an assent on the part of the 
principal to the acts of the agent, or where the acts themselves 
are of such nature, or so continuous, as to furnish a reasonable 
ground of inference that they must have been known to the prin- 
cipal, and that he would not have permitted the agent thus to 
act without authority, the acts themselves are admissible evi- 


dence to prove the agency.—Gimon v. Terrell.......--.--..-.---- 208 
2. Authority of agent.—An agent, who is authorized to hire out and 
look after his principal’s slaves, may, by hiring one of the slaves 
to a person who already has possession of him without author- 
ity, legalize the subsequent employment of the slave by the 
WIN tess sincwamiaSaduece wa nica Socivel syed's asm scales anicceelone 208 
A, Authorily of consignee or warchouse-man to receive goods.—A con- 
signee of goods shipped by steamboat, is the agent of the owner 
to receive them at the port of delivery, and has authority to re- 
ceive them at any particular point at that port ; and where the 
bill of lading stipulates for a delivery “unto warehouse or as- 
signs,” at a river landing in the interior, the warehouse-man at 
that landing is the consignee.— Winston v. Cox, Brainard § Co.,.. 268 


5. Admissibility of agents acts and declarations as evidence against 
principal—The question being, whether defendants employed 
plaintifi’s slave on their boat without authority, or hired him 
from plaintifi’s authorized agent; and there being some evidence 
tending to show the agency,—the fact that the agent “came down 
to the boat, and inquired about the slave,” is relevant evidence, 
as tending to show knowledge and assent on the part of the 
agent to the employment of the slave by the defendants, and 
thus tending to show a contract of hiring.—Gimon v, Terrell... .. 208 

6. Same.—A person who employs an agent to seize the personal 
property of another without authority, is responsible to the in- 
jured party equally with the agent, although not actually pres- 
ent when the trespass was committed; and the acts and declara- 
tions of the agent, in the performance of the unlawful service, 
are competent evidence against his principal.—Raisler v. Springer, 703 

7. Contract of agent, in his own name, not prima facie binding on prin- 
cipal.—A writing in these words: “ Hired of R. C. the following 
negroes, to-wit,” &c., “to work on the M. & C. railroad, from 
now until the 25th December next; for which I agree to pay said 
C. twenty-five dollars per month each, and I also agree to feed, 
and pay all medical expenses, if any; and the said C. loses all 
runaway time, if any. Given under my hand and seal”; and 

signed, “ W. H. E., agent for M. & C. R. R. Co., per W. M. N.,”— 
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AGENCY—ConrTINvUED. 
is, prima facie, the contract of the agent, and not binding on the 
principal personally.—Crutcher v. M. § C. Railroad Co......-..--- 


AMENDMENT. 


1. Of complaint.—In a real action, the complaint may be amended, 
(Code, § 2254,) after the evidence is closed, by correcting a mis- 
description of the land sued for.—Russell v. Erwin’s Adi’r......- 

2, Same.— If an action is brought by a sole plaintiff, and the names 
of others as co-plaintifis with him are added by amendment, 
(Code, § 2403,) the name of the original plaintiff cannot be 
struck out by a subsequent amendment.— Tarver v. Smith....-.- 

3. Same.—Where the plaintiff sues as “trustee of L. H. and F. D.” 
two married women, the complaint may be amended, (Code, § 
2403,) by adding the words “and for the remainder-men who are 
their children.”— Humphries v. Dawson........--0+ 02-220 eeeee0--- 

4. Same.—Where the original summons and complaint are in the 
name of “C. L. F., guardian of R. H. F.,” the complaint cannot 
be so amended (Code, § 2403) as to make the plaintiff “R. H. F., 
by his next friend, C. L. F.,—Fowlkes v. M. § C. Railroad Co.,.. 

5. Of execution.—On motion to supersede and quash an execution, 
the court may allow the execution to be amended, by striking 
out the name of one of the defendants, so as to make it conform 
to the judgment on which it was issued.—Goodman § Mitchell v. 
WMO ci cicce ac ciesvedc wees 

6. Of bill in chancery.—Where the equity of a bill rests on a statu- 
tory equitable attachment, the failure of the complainant to 
make the necessary aftidavit, denying an intention to vex or 
harass the defendant, is a substantial defect, which cannot be 
remedied by an amendment.—Saunders v. Cavett......---------- . 

7. Same.—Under the act approved February 8, 1858, “amendatory 
of proceedings in chancery,” (Session Acts, 1857-8, p. 230,) the 
chancellor has a discretionary power to prescribe the terms on 
which an amendment of the bill shall be allowed.—Rives, Battle 
§ Co. v. Walthall’s Executors.......----.-- psn peseueeeeebeieen's 


ASSIGNMENT. 

1. Of purchaser’s note for price of land.—An assignment of notes, 
given for the purchase-money of land, carries with it the vendor’s 
lien on the land for their payment; and the assignee may enforce 
the lien in equity in his own name.—J/Vells v. Morrow...-----.---- 

2. Of approved contract for purchase of Indian reservation.—An as- 
signment, not under seal, of an approved contract for the sale and 
purchase of an Indian reservation, although it does not convey to 
the assignee the title conferred by the approved contract, is never- 
theless sufficient to authorize the issue of a patent to him; and 
the validity of a patent, subsequently issued to the assignee, is 
not affected by the fact that the assignment was not under seal. 
Riper’ O BWAR. «oc ccscecewsccese <e ee aeen seeeo ren oee eee ss 
Also, Dillinghamv. Brown...-- jes bees SbeececeeseeseeseseeesEs sae 

3. Of mortgage-—A creditor may buy in an outstanding mortgage 
on his debtor’s property, take an assignment of it to himself, and 
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ASSIGNMENT—ContINvueEp. 

have it foreclosed for his benefit ; but, if he simply pays the mort- 
gage debt, and takes from the debtor another mortgage on the 
property, the former mortgage is thereby extinguished; and a 
court of equity will not establish and enforce it for his benefit, as 
against purchasers at execution sale against the mortgagor, after 
the second mortgage has been declared fraudulent and void as to 
other creditors.— Wiley, Banks § Co. v. Boyd.........---...-2-.-- 
See, also, DEEDS, 10, 11. 


ATTACHMENT. 

1. Action on bond ; when attachment is wrongful.—Where there is no 
debt owing from the defendant to the plaintiff in attachment, the 
condition of the bond is broken, and the obligee is entitled to re- 
cover, in an action on the bond, at least nominal damages, or such 
actual damages as he may have sustained ; and if there is no proof 
whatever of the existence of any debt, the court may instruct the 
jury, without hypothesis, to find for the plaintiff—Lockhart v. 


2. Same; what is available as defense.—In an action on an attachment 
bond, the defense is not limited to proof of the particular facts 
stated in the affidavit for the attachment, but may be rested on 
the existence of any one of the several grounds which authorize 
the issue of an attachment.—S. C....... 2... ceccce cone cone ee eee 

3. Same ; proof of debtor's pecuniary condition.—Although neither in- 
debtedness, nor pecuniary embarrassment, nor even insolvency, on 
the part of a debtor, can justify the wrongful, or mitigate the 
malicious suing out of an attachment against him; yet, in an ac- 
tion on the bond, it being shown in &efense that, at the time the 
attachment was sued out against him, he was about to dispose of 
his slaves, and had already disposed of his other personal property 
at an inadequate price, evidence of his embarrassed pecuniary 
condition at the time is admissible, because pertinent to the ques- 
tion of the bona fides of the conveyances.—S. C.....---..------.. 

4. Same ; same.—In such case, it is permissible for the plaintiff to re- 
but the evidence as to his pecuniary embarrassment, by proof of 
outstanding accounts due to him as a physician; but, where such 
proof is made by his own books, it must be accompanied with evi- 
dence showing the correctness of the accounts as charged ; nor are 
the assessor’s books, showing the amount of his taxable property 
as assessed that year, competent evidence for him.—S. C......... 

5. Same ; proof of other attachments——The defendant may show, in 
defense of the action, as tending to rebut the presumption of 
malice, the issue of another attachment, and notice thereof to 
himself, the day before his own attachment was sued out; secus, 
as to an attavhment of which he had no notice.—S. C............ 

6. Lien of attachment.—Where an attachment is levied on mortgaged 
property before the mortgage is left with the proper officer for reg- 
istration, its lien is superior to that of the mortgage.—Hardaway 
Di OMINCR sine woes asec Xess aes itewmena a emaaes 
See, also, CHANCERY, 1. 
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ATTORNEY-AT-LAW. 

1. Lien of.—An attorney-at-law has a lien on ajudgment or decree 
recovered for his client, to the extent of his fees for services ren- 
dered in the cause, which will prevail over an equitable set-off 
afterwards acquired by the defendant.— Warjield v. Campbell. ...-. 


AUCTIONS. 

1. Tax on auction sales.--The tax imposed by law on the gross 
amount of auction sales, (Code, § 391, subd. 17,) is to be assessed 
against and paid by the auctioneer, and not by the owner of the 
property sold._—-The State r. Lee §- Norton...........---+-- aeeeeics 


BAILMENT. 

1, Authority of consignee or warehouse-man to receive goods.—A con- 
signee of goods shipped by steamboat, is the agent of the owner 
to receive them at the port of delivery, and has authority to 
receive them at any particular point at that port ; and where the 
bill of lading stipulates for a delivery “unto warehouse or assigns” 
at a river landing in the interior, the warehouse-man at that land- 
ing is the consignee.— Winston v. Cox, Brainard § Co....-...----- 


BILL OF EXCEPTIONS. 

1. When necessary.—The refusal of the primary court to dismiss, on 
motion, an action brought by a corporation, onaccount of the fail- 
ure to give security for the costs at the commencement of the 
snit, is not revisable on error, unless an exception is reserved to it. 
TURKOWOSR TRA, 00.0. MOYON G0. . 2 cccn cone ctcwesee testes sec ese 

2. Construction of —A recital in the bill of exceptions, that “the 
court decided” certain legal propositions, is not sufficient to show 
that such decisions were given as instructions to the jury.—Cot- 
[On Si PESBIEN) sce nsocss ye secd EER ares ies cen eiannibie seve ss 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 

1. Liability of irregular endorser.—In an action by the payee of a 
note payable in bank, an averment that the defendant endorsed 
and delivered the note to the plaintiff, that it was protested for 
non-payment, and that notice thereof was given to the defend- 
ant, is sufficient to show a cause of action in favor of the plaintiff 
agaiust the defendant.—Price v. Lavender..........--....--+-0-- 

2. Presumption as to endorsements.—Endorsements in blank on a note 
are presumed, in the absence of evidence to the contrary, to have 
been made in the order in which they appear on the note; and 
where the plaintifi’s name is thus endorsed on it, the legal pre- 
sumption is, that the note has been regularly returned to him.-S. C. 

3. Proof of endorsement and plaintiff's ownership.—In an action by 
the payee, against an irregular endorser of a note payable in bank, 
the plaintiff is not required to prove either the endorsement or 
his ownership of the note, unless they are denied by plea verified 
SN MUMORTAU——O) Wiss 2s Sens soi ceases ceiecs See ee ee 

4. Payment of bill by endorser.—The payment of a bill of exchange 
by an endorser, or of ajudgment which has been rendered there- 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—ContTINvUED 


on against a prior endorser, does not extinguish the bill as be- 
teen him and such prior endorser, but gives him a right of action 





on it as fully as if he had never endorsed it.—Colten v. Bradley... 506 


5. Proof of protest; charge invading province of jury.—In an action 

on a foreign bill of exchange, by an endorsee against his endorser, 

the only evidence of protest being the deposition of the notary, and 

a copy of the protest ; which copy, though appended to his deposi- 

tion as an exhibit, does not appear to have been certified or au- 
thenticated otherwise than by the deposition,—the court is not 
authorized to instruct the jury, that the deposition and exhibit 
‘Care, of themselves, sufficient evidence of the protest of the bill.” 
SPROUT Di omIMNIEOE aiasiiais in wlerewin cS siosidis e'le' emai oe ninieseeewsie ce seee= 

6. Assignmentof purchaser's notes for price of land,—An assignment 
of notes, given for the purchase-money of land, carries with it the 
vendor’s lien on the land for their payment; and the assignee 
may enforce the lien in equity, in his own name.—JVells v. Morrow. 
7. Estoppel en pais against maker, from setling up defenses against as- 
signee of note-—Where the maker ofa promissory note,in response 
to an inquiry by one who is about to purchase it, states that 
he has no defense against it, this does not preclude him from set- 
ting up against such purchaser a defense subsequently arising 
out of the original contract, e. g., a total failure of consideration ; 
but, when the note is purchased by the assignee on the faith of 
a promise by the maker to pay it, the latter is thereby estop- 
ped from asserting the invalidity of the note as between himself 
and the payee, either on the ground of fraud, or subsequent iail- 
ure of consideration, and will be compelled to pay the assignee 
Shall GVORtS:——ClOUd Us. TF TATNG since saiscoe canoes wel deecscnces 
8. Note not extinguishment of debt.—The giving of a note, without 
more, is not a satisfaction of the pre-existing indebtedness.— 
Fickling v. Brewer...--- sietilenaweGesewsamewemmtn deh able eeeey 


BONDS. 

1. County treasurer’s bond.—Where a county treasurer is re-elected 
several successive terms, the sureties on his official bond for any 
one term are responsible for money converted by him during that 
term, whether received during the term, or remaining in his hands 
at the expiration of the preceding term; but, where his receipt 
of money during the term is shown, and there is no evidence of 
any conversion of it during the term, he may discharge himself 
by proof of disbursements after the expiration of the term. 
Moore v. Madison County .....- Bawa careweune aes seine yao seme 
2. Forthcoming bond ; death of slave discharges condition—The condi- 
tion of a forthcoming bond is discharged by the death of the slave 
before forfeiture, and no liability results to the surety from the 
failure to deliver him according to the stipulations of the bond. 
PIA G0. (Capes ccc. ccc caacnine pistes is aera eye a eee 
3. Replevy bond ; validity of—A replevy bond, taken by the sheriff 
from a stranger, conditioned for the payment of the attachment, 
or the delivery of the property at the termination of the attach- 
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BONDS—ConTINUED. 
ment suit, though defective as a statutory bond, (Code, § 2536,) is 
good as a common-law bond.—WMitchell v. Ingram.......----.----- 395 
4. Variance in description of bond ; parol proof of identity —The omis- 
sion of seventy-four cents, in describing the attachment in the 
replevy bond, is an immaterial variance, which is susceptible of 
explanation by parol evidence of identity.—S. C...........-..-- 395 
5. Estoppel by bond.—In an action on a forfeited forthcoming or re- 
plevy bond, the obligors are estopped from denying the defend- 
ant’s title to the property, or showing that it was not subject to 
the attachment.—S. C........-....----- pace ces boners sesso 
6. Injunction bond; statutory judgment on.—On the dismissal of a bill 
in chancery, and the consequent dissolution of the injunction, 
under the law which was of force in 1845, a statutory judgment 
resulted against the obligors on the injunction bond, notwithstand- 
ing the failure of the register to certify the dissolutiom of the in- 
junction to the clerk of the court in which the judgment at law 
was rendered.—Dubberly v. Black’s Adm’r.......---...---------- 193 
7. Same ; summary proceeding by surety against principal.—A surety on 
an injunction bond, having paid the judgment against his princi- 
pal and himself, which resulted by operation of law from the dis- 
solution of the injunction, may maintain a summary proceeding 
against his principal, under section 2644 of the Code; and, under 
section 2650, the motion may be made in the county of the de- 
TONGONES TORMIONORI—0. C205 cw oon conc eobe sw secs 25s ee Sosesvess 
8. Same; averment and proof of issue of injunction—An averment, 
that the principal obligor in an injunction bond “obtained an in- 
junction” from a circuit judge, involves the assertion that a writ 
of injunction was issued; but a recital in the bond, that he had 
“obtained an order for an injunction,” does not show that the writ 
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CHANCERY. 
I. JURISDICTION. 

- 1. Attachment; affidavit that writ is not sued out to vex or harass. 
When an equitable attachment is sued out by an accommodation 
endorser, onthe ground that the principal debtor is fraudulently 
disposing of his property, (Code, §§ 2954 et seq.; Session Acts 
1855-6, p. 54,) the complainant must make affidavit, as in analo- 
gous cases at law, that the writ is not sued out for the purpose 
of vexing or harassing the defendant; and where the equity of 
the bill rests on the attachment, the want of such affidavit can- 
not be supplied by amendment.—Saunders v. Cavett ....-..----- 5] 
2. Charitable bequests.—The doctrine is settled in this State, that 
the chancery court has jurisdiction, by virtue of its original, 
common-law powers, without claiming prerogative powers, and 
without the aid of the statute of 43d Elizabeth, to uphold be- 
quests to charitable uses, where an ascertainable object, recog- 
nized as charity, is designated by the testator in general or col- 
lective terms, although no trustee is appointed by him, or the 
trustee appointed is incapable of taking the legal interest.— Wil- 
Pane eh eeeeewiceneetabiacin eee 
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CHANCERY—COonrINUED. 

3. Estates of decedents ; sale of lands for division—Where a decedent’s 
real estate is sold, under an order of the probate court, for the 
purpose of making an equitable division among his heirs, after 
the death of one of the heirs, the sale bars the right of dower of 
the widow of such deceased heir, but does not extinguish her 
right as dowress; the proceeds of sale stand in lieu of the land 
itself, and the portion of the deceased heir must be paid to his 
administrator, for the purpose of administration ; but so much 
thereof as corresponds with her dower interest in the land, must 
be paid over to the widow, on her executing a suitable bond for 
the protection of those entitled to the reversion; and on her 
failure to give such bond, the money must be loaned out, and the 
interest be paid to her annually during her life; but the probate 
court is not, competent to make and execute the proper decree 
in such case, and resort must therefore be had to the chancery 
court.—Chaney’s Heirs v. Chaney’s Adm’r...-... 2... ---- +--+ eee 

4. Diversion of water ; injunction oef—A riparian proprietor cannot 
maintain a bill in equity, to restrain a diversion of water from the 
stream, when it appears that there was a natural outlet from the 
stream from time immemorial, and that the defendant’s ditches 
only draw into a narrower channel, and give a directer course 
to the water flowing through this natural channel, without ma- 
terially increasing the quantity which escapes from the main 
stream; nor on account of a past obstruction of the stream, 
which has been removed, and the continued repetition of which 
is not threatened.—Potier’s Executors v. Burden........--- aeerwers 

5. Same.—Where plaintiff owns valuable and extensive machinery, 
which gives employment to a large number of hands, and which 
is worked by the water-power of a stream, a court of equity will 
restrain by injunction a repeated diversion of the water, and a 
threatened continuance of such diversion, by the upper proprie- 
tors, by means of a ditch on their own lands; and this, on the 
principle of preventing irreparable mischief and a multiplicity 
of suits.— Wright § Rice v. Moore...-.--.---- Become arse omic eiotanes 

6. Injunction of judgment at law, on ground of fraud or surprise.—In 
an action onan open account, due to the plaintiff from the defend- 
ant’s intestate, a verdict and judgment having been rendered 
against the plaintiff, for the amount due on a promissory note, 
which was offered in evidence under the pleas of payment and set- 
off, he cannot enjoin the judgment in equity, by showing that the 
note was given for the price of property bought by him from the 
defendant as administrator; that the defendant objected to allow- 
ing the price of the property to be credited on the plaintifi’s ac- 
count against the intestate, becanse he insisted that the account 
was too large, and ought to be settled by a lawsuit, and said that, 
if plaintiff would give his note for the amount, he would use it 
as a set-off, pro tanto, against the account; that in a subsequent 
conversation, between the plaintiff’s attorney and the defendant, 
pending the action, the defendant repeated this objection to the 
account, but urged no other objection to it; that on the trial his 
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CHANCERY—ConrINnNvU_ED. 
counsel insisted before the court and jury, in his presence, that 
the note, being of later date, was prima-facie evidence that the 
account had been settled, and that the court so instructed the 
NULW: NON A MUSE. coc oo ep cami an coho dec Skee ebanckes dees 
7. Same, on ground of accident or mistake.—A defendant cannot ob- 
tain equitable relief against a judgment, (or a rehearing under 
section 2408 of the Code,) on the ground that he had forgotten, 
at the trial, that he had previously made a tender, which was re- 
fused, and which was less than the amount of the verdict in favor 
of the plaintiff; nor because an important witness, who was not 
subpeenaed, “ moved and travelled about a great deal, and it was 
exceedingly dificult to ascertain his whereabouts, so as to obtain 
his testimony.”—Allington v. Tucker.......---..--- boca aesseis sare 
8. Marshalling securities between grantee and execution creditors of 
grantor.—The grantee in adeed of gift cannot maintain a billin 
equity against subsequent execution creditors of the grantor, to 
compel a resort by them to lands conveyed by the grantor in trust 
for their benefit.— Kirksey v. Stewart §° Lucius.....-. .----------- 
9. Same, among legatees—Where the expenses of supporting and 
educating minor children are charged exclusively upon a specific 
fund, upon which certain pecuniary legacies are charged, but the 
latter are not limited to that specific fund, a court of equity will, 
if necessary, so marshal the securities as to give to the former 
charge a priority of payment out or the specitic fund.—Smith v. 
ANNA BMI nav oe oo kw sens voc eseweccseseedssesec.tscees 
10, Abatement of specific and residuary legacies—An executor, who is 
also residuary legatee under the will, cannot maintain a bill in 
equity against the specific legatees, for an abatement of their 
legacies, on account of expenses incurred by him after paying 
their legacies in full, when it appears that he has received, as 


residuary legatee, more than the entire amount of the expenses. 


so incurred, and that he voluntarily paid the specific legacies 
without requiring refunding bonds from the legatees.— White v. 
RONSUNEE ES <2 wceswklece:s iscceeskebscerete se eeon Reese sees eeiene 
11. When wife may come into equity—A married woman cannot 
come into equity, to protect her interest in slaves, which she 
claims under a verbal gift, against subsequent execution credit- 
ors of the grantor; nor where she claims under a deed of gift, 
and shows by her bill that the trustee, to whom the legal title 
was conveyed for her use, has interposed a claim at law.—Airk- 
sey v. Stewart §* Lucius.......-- dtc een hace eae aeeee 
12. When mortgagor may come into equity.—The mortgagor of a slave, 
who is in possession, and who alleges that the debt has been paid, 
may nevertheless come into equity to enjoin an action at law for 


the slave, when it appears that there has been no acceptance of 


the payment as a satisfaction. and no release of the title by the 


mortgagee.—Davisv. Hubbard. ....-.--.----- ees cebu scseneowices 
13. When equity will hold absolute deed to be mortgage.—A bill of sale 
for a slave, which is absolute or its face, and which recites the 
payment of a consideration much less than the real value of the 
slave; and a defeasance executed by the purchaser on the same 
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day, by which he agrees to reconvey the slave at the end of the 
year, provided she should then be alive, and provided the vendor 
should pay him the amcunt of a debt then existing, and any 
other debt which he might contract during the year,—construed 
together, constitute a mortgage.—S. C.........------ 2-02 eeeeeee 185 
14. Same—A deed, absolute on its face, which is shown to have been 
intended to secure an antecedent debt, and to have been accom- 
panied with a parol agreement that, on the payment of the debt 
Within a reasonable time, the land should be reconveyed to the 
grantor, will be treated in equity as a mortgage.— Wells v. Morrow, 125 
15. Partiership; dissolution decreed as of what date—A court of | 
equity, in decreeing the dissolution of a partnership, may declare 
at what date the contract shall be atan end; but it may be ques- 
tioned, whether the mere violation of the articles of partnership 
by the defendant, not resulting in loss or injury, would make it } 
proper for the court to fix the date of the dissolution at an earlier 
day than the abandonment of the partnership by the aggrieved 
party; and where the only effect of a modification of the chan- 
cellor’s decree, so as to make the dissolution take effect as of an 
sarlier day, would be to deprive the defendant of the right to the 
compensation stipulated in the articles, and that compensation 
is shown to be a reasonable allowance for the services actually 
rendered by him, the appellate court will not disturb the decree. 
BOWIE O UG OOTY OCHO sooo case disc ce smisb eee cincnienascmocscer es 175 
16. Equitable relief against usury— Where a debtor borrows money 
at usurious interest, gives a mortgage or deed of trust to secure 
its payment, and afterwards comes into equity for relief, he will 
be required to pay the principal sim due, with legal interest 
thereon; but rests will not be allowed at each renewal of the 
debt, so as convert the legal interest then due into principal. 
McGehee'’s Adm’r v. George...--..----------- Sreascode sameeren 323 : 
17. Who is purchaser for valuable consideration without notice.—A 
mortgage, taken to secure the payment of debt contemporaneously 
contracted, constitutes the mortgagee a purchaser for valuable 
consideration, who will be protected in equity against an out- 
standing vendor's lien of which he had no notice; secus, where 
the mortgage is taken to secure the payment of a pre-existing | 
debt; and where a part of the secured debt is contemporane- 
ously contracted, and the residue is pre-existing, he will be pro- 
tected only to the extent of the new debt.—JWells v. Morrow..-. 125 
18 Reformation of mortgage; notice of mistake--To authorize the ; 
reformation of a mortgage, as against a purchaser at execution 
sale against the mortgagor, so as to make it include a slave whose 
name was omitted by mistake, notice of the mistake before or at 
the sale is sufficient.— Williams v. Hatch........------ ee Sisisieiaeidts 338 


III. PLEADINGS, AND PRACTICE. 
19. Where bill may be filed—When a bill is filed in a chancery dis- 
trict in which no “material defendant resides,” (Code, § 2875,) 
and the defect appears on the face of the bill, it is demurrable; 
a “material defendant,” within the meaning of the statute, be- 
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ing one who is really interested in the suit, and against whom a 
decree is sought.—Lewis v. Elrod,.........--- sirens anodes cheese 

20. Parties to bill to protect wife’s separate estate.—A bill to establish 
and protect a married woman’s statutory separate estate in 
slaves, in which she claims a remainder, is properly filed in her 
name, by her next friend; and her husband is properly made a 
defendant, though he is a mere formal party, where the contro- 
versy is between the wife and one who claims the absolute prop- 
erty in hostility to her; but a vendor of the persons from whom 


the defendant purchased, who conveyed without warranty of 


title, is neither a necessary, nor a proper party to the bill.—S. C., 
Offer to do equity——In a purchaser’s bill for the specific perform- 
ance of a contract of sale, the complainant must show that he 
has performed, or offered to perform, all the stipulations of the 
contract on his part; or he must show a sufficient excuse for his 
failure to do so, and aver his readiness and willingness to per- 
TOTER BHR —O0S 2, MIO. 2ccce sce cecescdinceeccscceesecsce wees 
22. Amendment of bill—Where the equity of a bill rests on a statu- 
tory equitable attachment, thé failure of the complainant to 
make the necessary affidavit, denying an intention to vex or 
harass the defendant, is a substantial defect, which cannot be 
remedied by an amendment.—Saunders v. Cavett.......-....---- 
23. Same.—Under the act approved February 8, 1858, “ amendatory 
of proceedings in chancery,” (Session Acts, 1857-8, p. 230,) the 
chancellor has a discretionary power to prescribe the terms on 
which an amendment of the bill shall be allowed.—Rives, Battle 
AGO ND: OP LGU 6 EL ZOONEOTS os so coos os ccc sn sey sc acecescecsscte 
24. What relief may be had under alternate prayers—Whether a 
creditor may file his bill in a double aspect, asking to have a 
mortgage, executed by his debtor, declared fraudulent and void, 
or, if valid, foreclosed for his benefit, is a question which was 
not decided on the former appeal in this case, as erroneously 
stated in the second head-note of the former report of the case, 
(34 Ala. 91,) and which it is unnecessary now to decide, since 
the bill does not contain alternative allegations to support the 
alternative prayers.—S. C......-........---- eke cecsoe cee See 
25. What relief may be had under creditor's bill.—A creditor’s bill, to 
obtain satisfaction of a judgment out of the debtor’s assets, can- 
not be maintained, either under the act of 1844, (Session Acts 
1843-4, p. 107,) or independently of that act, when it shows that 
all the assets are covered by valid mortgages, and does not make 
out acase for the foreclosure of the mortgages.—S. C........-.. 
26. Facts occurring after filing of bill, no ground for relief.—The 
equity of a bill cannot be supported by facts occurring after the 
commencement of the suit, nor can such facts be made the basis 
PEC Reon awesceeeccaneems Sess eccese pie eece tee tees 
27. Variance—Where the complainant files his bill in the character 
of mortgagee, asking the correction of a mistake in the mort- 
gage; while the proof shows that the mortgage has been fore- 
closed under a power of sale, and that the complainant has since 
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acquired the interest of the purchaser at the sale,—the variance 


between the allegations and proof is fatal.— Williams v. Hatch.. 338 


28. Plea of purchase for value without notice.—A plea of a purchase 
for valuable consideration without notice, must aver the actual 
payment of the money, and must negative notice at the time of 
CHO PAYMONG.— CUS. MONMOW «<6 -<..05050 552 ss0secs ccvecccses ° 
29. Responsiveness of answer.—Where the bill alleges, that one of 
the defendants had sold a portion of the property sought to be 
‘condemned to the payment of the complainants’ debts, under a 
pretended mortgage or lien, given by the debtor to secure a ficti- 
tious debt; and that the secured debt, if any part of it was just, 
was fully discharged by the proceeds of sale, leaving a balance 
in the defendant’s hands subject to the complainants’ claims,— 
an answer, asserting the bona fides of the secured debt, the valid- 
ity of the mortgage, (which is made an exhibit, and which con- 
tains a power of sale,) and that the entire proceeds of the sale 
were not sufficient to satisfy the secured debt, is responsive.— 
England § Lee v. Reynolds, Devoe §- C0... ---2 coos cece cccces eve = 
30. Weight of answer as evidence.—Where a creditors’ bill seeks to 
have a deed of trust, executed by a debtor for the security of a 
portion of his creditors, declared a general assignment; an 
answer by the preferred creditors, which denies that the deed is 
a general assignment, or that it conveys all the grantor’s prop- 
erty, but which is silent as to any other property then owned by 
him, is entitled to but little weighteas evidence.—Longmire v. 
OOUEIO. MOUINON Gece oscncdaceacsccsces Soncescawaaidsiciscns.vecccscim 
31. Dissolution of injunction on answer.—Where the answers deny 
all the charges and allegations of fraud, on which the prayer for 
an injunction is founded, the injunction is properly dissolved. 
SAMMALTB 0: COCOUES ae cons sat ac aicacisluee as sseuslanccicroseccescisciae 
32. Same.—Where irreparable mischief might resuit from the dis- 
solution of a special injunction, restraining the erection of a 
dam, which would create a malarious pond injurious to the health 
of the surrounding community, the chancellor may, in his dis- 
cretion, retain the injunction until the hearing, notwithstanding 
the denials of the answer; but, if the chancellor, in the exercise 
of his discretion, dissolves the injunction on the answer, the ap- 
pellate court will not reverse his decree, unless fully and satis- 
factorily convinced that he erred.— Bibb v. Shackelford.......... 
33. Extension of time for payment of mortgage debt; dismissal gener- 
ally, and without prejudice—Where a mortgager files a bill to re- 
deem, and is allowed a day for the payment of the money inte 
court, but fails to make the payment within the time prescribed 
by the decree, without any fraud, accident, wr mistake, the chan- 
cellor is not bound te extend the day of payment, but may dis- 
miss the bill; nor is there any rnle which requires, in such case, 


125 


54 


that the dismissal shall be without prejudice.—Segrest v. Segrest, 674 


CHARITABLE BEQUESTS. 


See CHANCERY, 2. 
LeGacy anp DEVISE, J, 2. 
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CHARGE OF COURT. 
1. Abstract charge-—An abstract charge, which asserts a correct le- 

gal proposition, is not a reversible error, unless the appellate court 

is reasonably convinced that it must have misled the jury.—Rus- 

pel 9, Rerwin's AGW... ....4.-2ss200% peter ereecoscessussoses > 
2. Same.—An abstract charge may be refused.—Knoz v. Easton.... 345 





* 3. Error without injury in charge asserting incorrect legal proposition. 
A charge to the jury, which, though ineorrect asa general legal 
proposition, is correct in the particular case when construed in 
connection with the evidence, is no ground of reversal.—S. C... 345 
4. Generalcharge on evidence.—W here the bill of exceptions purports 
toset out all the evidence, and does not show that any proof was 
made of the defendant’s possession of the premises sued for, a 
general charge to the jury, instructing them to find for the plain- 
tiffif they believed the evidence, is erroneous.-—Costly v. Tarever.. 197 


5. Same.—In an action on an attachment bond, if there is no proof 

whatever ofthe existence of any debt from the defendant to the 

. plaintiff in attachment, the court may instruct the jury, without 
hy pothesis, to find for the plaintiff—Lockhartv. Woods...--. jens OR 





| §. Same.—When there is an entire failure on the part of the plaintiff 
! to prove a fact necessary to his recovery, the court may instruct the 
} jury, without hypothesis, to find a verdict for the defendant; but, 
j if the court, having instructed them hypothetically— ifthey be- 
lieve the evidence’”’—to find for the defendant, afterwards repeats 
this charge to them, “accompanying it with the intimation, that 
their further deliberations must result in a verdict for the de- 
fendant, else they would subject themselves to the consequences 
H of a contempt of court,’—this is an error, from which injury will 
be presumed, and which will werk a reversal, unless the bill of 
! exceptions affirmatively shows that the court might properly have 
directed the jury, in the first instance, to find a verdict for the de- 
fendant, without referring to them the credibility of the testi- 
mony.—Cruicher vo. M. § C. Railroad Co...........----.--+----- SUF 


ee 


7. Charge invading province of jury.—In an action on a foreign bill 
of exchange, by an endorsee against his endorser, the only evidence 
of protest being the deposition of the notary, and a copy of the 
protest; which copy, though appended to his deposition as an ex- 
hibit, does not appear to have been certified or authenticated 
otherwise than by the deposition,—the court is not authorized 
to instruct the jury, that the deposition and exhibit “are, of 
themselves, sufficient evidence of the protest of the bill.”—Stew- 
iA GE), RO oie Scien os sWebiae ee cote aicnaecscctoc ase, cccns. OLS 
8. Same.—What is ordinary care, on the part of a vessel entering a 
harbor, isa question of fact, to be determined by the jury from 
the character of the harbor, the namber of vessels accustomed to 
frequent it, the time of day or night when the vessel enters, and 
the other circumstances of the particular case; and a charge to 
the jury, instructing them that such vessel “is bound to keep 
the most vigilant watch,” is an invasion of their province.—Fos- 
0 NE 5 conics sees ce ons adabesdeashswwobeebsoeeteeshescsess 96 
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CLERK. 

k. Authority to receive payment.—A clerk has no authority, before 
judgment, to receive payment of the plaintiff's debt; yet, if he 
receives the money from defendant before judgment, retains it in 
his hands until after judgment, and then manitests, by some plain 
and unequivocal act, his intention to hold it in his official capacity 
as clerk, the payment is geod, and the judgment thereby dis- 
CUADION GOV WOr Us LOU occ sceiwassinceseucecesedses accuiossa 252 


CODE OF ALABAMA. 
i. § 391, subdivision 17. Tax on auction sales—The State v. Lee § 


DORON cE Re ee ee epee cece enceas cee edd wun be nce cs eeoreebeemoees 222 
2. § 539. Sale of sixteenth section lands.—Miller v. The State....... 600 
8. § 560. Incompetency of presiding judge from interest.—Hooks v. 

TEGINGOUCO EON a ocid Diseices occ Ses sin ccae Webiees cc caosesasstesgees 607 


4. § 573. Special supreme court.—Goodman § Mitchellv. Walker... 142 
5. §§ 896-7. Liability of steamboat for landing goods at improper 


place:—Vinston ©; Cor; Brainard GF Cb.cias2 ccccccicecnessvecesses 268 
6. § 975. Physician’s license.— White v. Mastin.......-.--. s22----- 147 
7. § 1010. Liability of steamboat for loss of slave transported with- 

out master’s authority.—Bell v. Chambers..........-...---+----- 660 


8. § 1291. Registration and lien of mortgage.—Hardaway v. Semmes 657 
9. § 1323. Succession to trust estate-—McDougald’s Adm’r v. Carey, 320 


10. § 1359. Widow’s quarantine.— Waters v. Wiiliams...........-. 680 
il. § 1361. Contents of petition for dower.—Forrester ». Forrester 119 
12. §§ 1550, 1554. Fraudulent conveyances.—King v. Kenan......- 63 
Also, Rives Battle § Go. v. Walthall’s Executors.......---2-----e- 329 
England § Lee v. Reynolds, Devoe § Co.... .. 2220 scec cree ccccccee 370 
13. § 1551. Statute of frauds.—Martin v. Wharton.......--..----- 637 
14, § 1556. General assignment for benetit of creditors.—Longmire 
CSE a, OUM aise oicicaicis cz cioataecisacsiecmwes Geet ceneeee neces 577 
15. § 1610. Dissent of widow from husband’s will.—McGrath v. 
MecGratl’s Adm’r......--- Govecesasceesiecee Lieve ceeded bamnes 246 
16. Claims against insolvent estate.—Beene’s Adm’r v. Collenberger § 
WO satan tae nas sey se sisns sates ns svenlees 2 neesuisinn aeerecwaeers 647 
Also, Phillips, Goldsby § Blevins v. Beene’s AdM’r...--- 00. 22+ 248 
17. §§ 1910-12. Proceeding before register in chancery, sitting for 
probate jndge.—Hooks v. Barnett's Executor ...--.+----- +--+ 20 607 
18. §§ 1984, 1997. Conveyances of wife’s statutory separate estate. 
PP ORIOUL Ue RQUCOIER CNT VIO 6 sonics cos. cs dese cccocsccocet stecees 518 
19. §§ 1991-2. Computation of wife’s dower and distributive share 
in estate of deceased husband.—Dubose v. Dubose....-..-----+ 0+ 238 
20. § 2240. Set-off of unliquidated damages.—Martin v. Wharton... 637 
Also; ‘Cage S Batter v. PIMPS. «<<< ccccccc cece ceesccscessccessse 382 


21. § 2254. Amendwent on demurrer.—Russell v. Erwin’s Adm’r.... 44 
22. §§ 2288-89. Examination of defendant as witness.—Hurter § 


TIRE Or Del OMe soc neo sicc cs cecicca sida a Saat ocsesaneaceielaeeceees 243 
ISG Pree Bo RUNOOT Os ones Occ ese sass SieiwesnsWedlcceuse sceseeus 660 
23. § 2302. Competency of witness as affected by interest.—Garner 
i Aha. 006ke chokes Sitxee oe thin eed vance aie werene 276 
Also, Coliart v. Laughinghouse....-..-.-+--.+------- peewassieneses 190 


ANON CRIN Recs once eS ck Gccnse diac bucdncncdotesdeteccccses! OF 
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Halls Heirs v. Halls Executors........---.-- Pe hy eer rr Ty tr 131 
24. § 2313. Proof of demand by plaintiff’s own oath.—Deming’s 
Se Or ON cowie ap aeW ses oe nee ahies ee sc asses eee neues 686 


25 § 2366. Judgment final eithunt jury —Porter v. Burleson § Davis, 343 
26. § 2398. Security for costs by corporation.—Tuskaloosa Wharf Co. 


CANOES 07) AMSMINODRN 2055 ccasc cobs ceeds ctadcse cccadecses 514 
27. § 2403. Amendment of complaint.— Tarver v. Smith.........-.- 135 

BARD, SEINE WAT IAUION 5507 sons coaces 25o6k s ocesicecc stcesses 199 

MIRED We Moe Cc AMA OU COrnn ob cs hoisecs ccwieesascscscabess cscs 310 
28. § 2408. Rehearing at law.—Allington v. Tucker.......-....---- 655 
29. § 2456. Lien of execution.— King v. Kenan........-....--.---- 63 
30. §§ 2599-2600. Motion against sheriff for failure to make money 

On PEDCULION ——ANGIENS 8. KOM ..022< woes ccecdcicccs neoscccscows 315 
31. §§ 2644-50. Motion by surety against principal—Dubdberly v. 

RD A Poe icin a cin une ncaa oo neem skew bon Se sesso ceeswee’e 193 


32. § 2692. Lien on steamboats. McClure v. Steamboat James Dellett., 336 
33. §§ 2750-53. Inquisition of lunacy —Laughkinghouse v. Laughing- 

ONCE ee nicGu amin nuesneh ee aenceeive macs ereeepeeaeceeeectscs BOF 
34. § 2779. Examination of parties as witnesses in appeal ease from 

justice’s court —Deming’s Adm’r v. Hamil........2.4.-.-------- 686 
35. $$ 2850-60. Forcible entry and unlawful detainer.—Townsend v. 

DOS. Ey 5550 gS ads Sono boas I Oeae sae oes 072 
36. § 2875. Where bill in echaneery may be filed.—Lewis v. Elrod... 17 
37. § 2954. Equitable attachments—Saunders v. Cavett........-. 51 


38. Forms of complaint.— Woodall v. MeMillan...-....-.-..-----4- 622 
Mh MOREE 2. WAN ODEN. cons oes ness cncs cca canes wecsasins OFe 
PRUOMAY SU © AGT cnc oa sie a wcisescc webccssseceuiesescecs 193 

39. § 3128. Persuading slave to leave master’s service.— Wilson v. 

BO MMGLGS one aclaisnes eas ass accsaeee as sces sh ocescccscceess 411 

40. § 3143. Embezzlement.—Hinderer v. The State................ 419 

41. § 3257. Disturbing religious worship.— Kinney v. The State..... 224 


42. §§ 3297-98. Negligent treatment of slaves.—Cheek v. The State.. 227 
43. § 3312. Homieide by slave.—Isham v. The State..........—.... 213 


EN IRAN Oe DME TOD oe vow twa weeeer obs secesecssdsececivics, OO 
44. §§ 3374-76. Limitation of prosecution.—Foster v. The State..... 425 
45. § 3583. Competency of juror.—Crockett v. The State.........--- 387 
46. § 3741. Application for habeas corpus ; what may be inquired 

ee, Oe eee eee J 


~ 


47. §§ 3795-98. Proceedings against vagranta. —Ex earte Bnghin 570 


COMMON LAW. 

1. Presumed to exist elsewhere—In the absence of proof to the con- 
trary, the courts of this State will presume that the common law 
prevails in other States.—MeDougald’s Adm’r v. Carey...-...-.--- 320 
Also, Rutledge’s Adm’r v. Townsend, Crane § C0.....2. 2.00000 000- 706 


CONFLICT OF LAWS. 
See CONSTITUTIONAL Law, 2, 3, 4. 


CONSCRIPT LAWS. 
See CONSTITUTIONAL Law, 1-6. 
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CONSTITUTIONAL LAW. 


1. Conscript laws.—The several acts of congress, commonly called 
the “ conscript laws,” (C. 8. Statutes at Large of Ist Congress, Ist 
session, p. 29; ib. 2d session, p. 61,) are constitutional.—(Per 
STONE J.)—Ex parte Hill, in re Willis...... 2... ccc ccc cccccs cee 

2. Jurisdiction of State courts te discharge enrolled conscript from cus- 
tody of Confederate States officer.—The courts and judicial officers of 
the State have no jurisdiction, on habeas corpus, to discharge from 
the custody of an enrolling officer of the Confederate States, on the 
ground of physical incapacity for military service, persons who 
have been enrolled as conscripts under the several acts of con- 


ONE, Cvs vines cass ciiniecseaue cascus cans cocsinccaestenasscs 429 


3. Same.—On petition for habeas corpus, by a person who, being li- 
able to military service under the act of congress approved April 
16th, 1862, commonly called the “first conscript law,” procured 
and placed in his stead a substitute, and was thereupon discharged; 
but, after the passage ofthe “second conscript law,” approved 
September 27th, 1862, was again arrested by the enrolling of- 
ficer, on the ground that his discharge had become inoperative, 
because his substitute was personally liable to service under the 
latter law, —the State court or judge to whom the application for 
the writ is made, has jurisdiction to determine the question of 
fact, whether the petitioner placed in his stead a substitute, and 
was thereupon discharged; and also the question of law, whether 
such discharge exempted the petitioner from liability to service 
under the latter law, his substitute being within the conscript 
age as therein specified. (A. J. WALKER, C. J., dissenting.) 


Ex parte Hill, inre Armistead.....-.---- SeeasSeeecscstinewese wees. 458 


4. Same.—The commandant of conscripts, at one of the camps of in- 
struction, having vacated, on the ground of fraud, a discharge 
procured by a person who, being liable to military service under 
the “conscript laws ” of congress, had furnished a substitute in 
his stead ; and the decision of the commandant having been ap- 
proved by the secretary of war,—a State court or judge has no ju- 
risdiction. on habeas corpus or otherwise, to revise or control the 
action and decision of the commandant, at the instance of the per- 
son whose discharge is thus vacated, on the ground that ex-parte 
affidavits were received against him on the trial, or that he was 
not notified of the time and place of taking testimony, or that he 
was not allowed an opportunity to cross-examine witnesses. (R. 


We WADEER, J: :GissenUhgJ— SB. Cus. cocina cesses cscccecescccsss 4 


5. Liability of principal to military service under “ second conscript 
law,” having furnished substitute under first.—The 9th section of 
the “first conscript law” of congress declaring, that persons not 
liable to military service “may be received as substitutes for those 
who are, under such regulations as may be prescribed by the sec- 
retary of war;” and the general orders (No. 37) published by the 
secretary of war on the 19th of May, 1862, providing, in reference 
to exemptions procured by furnishing substitutes, that “such ex- 
emption is valid only so long as the said substitute is legally ex- 
empt,’”—a person who was liabie to conscription under said law, 
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CONSTITUTIONAL LAW—COonNTINUED. 
and who, after publication of said general orders, placed in his 
stead asubstitute, who was between the ages of thirty-five and 
forty years, and thereupon obtained his discharge, became again 
liable to conscription, on the passage of the “second conscript 
law,” and the president’s call for men between the ages of thirty- 
five and forty years; and the same principle applies to persons 
who furnished substitutes after the publication of the general or- 
der (No. 64) dated September 8, 1°62, which declares, that “a 
substitute becoming liable to conscription renders his principal 
MIRO URRDES 1 OF RUE Os) Oy Coens oes nw cds ca cncmr osesSeccsece 
6. Conscientious scruples against bearing arms, as ground of exemption 
from military service—A person who “ conscientiously scruples to 
bear arms,” thay claim exemption from military duty, under the 
provisions of the State constitution, (art. iv. militia, § 2,) upon 
payment of an equivalent for personal service; yet he is not en- 
titled, on that account, to exemption from military service in the 
armies of the Confederate States, unless he belongs to one of the 
religious denominations specially exempted by the acts of con- 
GTORA.— UX PATUG BOINGEl. one. 8. 35 ce nns bccn cc wbesieecscneccns 
7. Act of 1858, relative to defective acknowledgments of deeds.—The 
first section of the act of February 8, 1858, “to fix the mode of 
conveying the estates of husband and wife and for other pur- 
poses,” (Session Acts 1857-8, p. 36,) which provides, that convey- 
ances by husband and wife, theretofore made, shall not be held 
insufficient in law on account ofdefects in the certificates of 
acknowledgment, is unconstitutional.—Ala. Life Insurance and 
METRO ENE ones oo) eae eens ee eee seis senec n= secse ase 
8. Provisions of Code as to conveyances of wife's separate estate.—Sec- 
tion 1997 of the Code, so far as it requires conveyances of proper- 
ty held by the wife under the acts of 1848 and 1850, to contorm to 
the provisions ofthe Code, is not violative of any constitutional 
provision.— Warfield v. Ravesies and Wife....-. 22+. -.++--e+2+0- 
9. Vagrant law.—Sections 3795-98 of the Code, in reference to the 
proceedings against vagrants, are unconstitutional, because no 
appeal from the judgment ofthe justice is provided.—Ex parte 
PRMD R coarse cosecsns oko s, are eases sesex esses sesees se eebs ccs 


CONTINUANCE. 

1. Conditional continuance.—Where a continuance is granted to the 
defendant, on the condition that, if the costs are not paid within 
ninety days after the adjournment of the court, his plea shall 
be stricken from the file, and the plaintiff have judgment by nil 
dicit; if the costs are not paid within the specified time, the court 
may, at the next term, strike the plea from the file, and render 
judgment by nil dicit for the plaintitf—Waller v. Sultzbacher J: 


CONTRACT. 

1. Sufficiency of consideration —Where a third person joins with a 
debtor in the execution of a promissory note, payable to the cred- 
tor, and to be delivered as collateral security for the original 
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CONTRACT—Conrtinvep. 
indebtedness, the note is without consideration as to him; but a 
valid promise by the debtor, contemporaneously made, to indem- 
nify him against liability on the note, forms a sufficient considera- 
tion to support the note as to the surety.—Zuiledge’s Adm’r v. 
DOURGONE COV ONE NCO Soa oic So visise Ginivisivs 05's ed se awesiexemss cmenee 
2. Certainty—A promise by the principal to his surety, made to in- 
duce the latter to join with him in the execution of a promissory 
note, to be delivered to the creditor as collateral security tor the 
original debt, on which the surety was not bound, to the effect 
that he should be “amply secured” against liability on the note, is 
sufficiently definite and certain to support an action at law, if not 
performed within a reasonable time before the maturity of the 
MOU O51 acess seconacces= 5 Saeminiscns saway chev senses sts cenens 
. Contract between physician and patient.—There is nothing in the 
ordinary relation between a physician and his patient, which pre- 
vents him from discounting his services at the instance of the 
patient, and entering into a contract with another person for the 
payment of the charges for his future services; nor is the assert of 
the patient to such new contract necessary.— White v. Mastin...-. 
4. Proof of special contract with physician.—In an action to recover 
for the value of medica] services rendered by plaintift to a third 
person, it is permissible for him to prove that, although he did 
not begin, he continued his services at the instance aud request 
of the defendant; and, for this purpose, he may show that, when 
he spoke of discontinuing his visits, a telegraphic dispatch and a 
letter from defendant, requesting that all necessary attention be 
bestowed on the patient at lis expense, were shown to him by the 
person who had received them, and who then requested him to 
coutinue his attendance.—S. C.........---.------.ee----- acieace 
5. Same.—In such case, detendant’s dispatch being addressed to the 
infirmary at which the patient was confined, but authorizing the 
employmeut of persons not connected with the infirmary to per- 
form necessary services for the patient, the fact that the defend- 
ant has paid the account contracted with the infirmary, which did 
not embrace the plaintiti’s account, is irrelevant and inadmissible. 


i) 


6. Construction of special contract, evidenced by telegraphic dispatch. 

A telegraphic dispatch, sent by the defendant to an infirmary at 

a which a patient is confined, in these words: “I have just learned 
of D.’s accident ; show him every attention, and I will pay expen- 

’ ses,’—authorizes the infirmary to procure for the patient any 

medical services which may be necessary, and obliges the defend- 

ant to pay the person by whom such services are rendered, 

although he may not be connected with the infirmary.—S. C...-. 

7. Letier construed as authorizing employment of physician, and making 

writer liable as original promisor.—Defendant having sent a tele- 

graphic dispatch to an infirmary, requesting that all uecessary 

attention might be bestowed, at his expense, on a patient therein 

confined by an accident; a letter written by him two days after- 

wards, addressed to the person by whom his dispatch was 
answered, and containing these words, ‘“‘may I not rely on your 
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CONTRACT—ConrINUED. 
providing for D. as you or his attending physician may think 
best”,—confers on the person to whom it is addressed authority to 
employ, at the expense of the defendant, such physician as he 
might think best, and renders the defendant liable, as on an 
original promise, for the services rendered by such physician. 





Proof of contract of hiring —The question being, whether defend- 
ants employed plaintiff’s slave on their boat without authority, or 
hired him from plaintift’s authorized agent; and there being some 
evidence tending to show the agency,—the fact that the agent 
“came down to the boat, and inquired about the slave,” is rele- 
vant evidence, as tending to show knowledge and assent on the 
part of the agent to the employment of the slave by the defend- 
ants, and thus tending to show a contract of hiring.—Gimon v. 
MOUPMEt Es cesiesccaeeose bork esasessteyestuets sessuttawedooscs sees 208 
Contract of sale ; to whom title passes.—W here a mother purchases 

a slave for herinfant daughter, with money furnished for that pur- 
pose by the child’s grandfather, but accepts a bill of sale to her- 
self, the legal title vests in her, and not in her daughter; and the 
fact that she objected to the bill of sale at the time, because it 
did not convey the title to her danghter instead of herself, and 
that the vendor then promised to execute another bill of sale at 
some future time, does not vary the case—Haden and Wifev. Tucker 399 
10 Same.—Where the future earnings of a married woman are 
settled on a trustee for her separate use, by a decree in chancery 
rendered under the 4th section of the act of January 31, 1846, and 

she afterwards purchases a slave with her separate earnings, the 
legal title vests in the trustee to whom the vendor’s bill of sale 
purports to convey it for her separate use, and not in the trustee 
named in the decree.—Nuckolls v. Pinkston.....---------+++---++ 615 


CORPORATIONS. 

1. Statutory power of corporation to levy special tax.—A grant of power 
to a corporation to levy a special tax must be strictly construed, 
and any doubtful question as to the extent of the power must be 
decided against the corporation.—Lott v. Ross § Co. ......------- 156 

2. Construction of statute authorizing special tax for improvement of 
bay and harbor of Mobile.—The Sth section of the act approved 
February 21, 1860, entitled “An act for the improvement of the 
bay and harbor of Mobile,” (Session Acts 1859, p. 538,) which au- 
thorizes the assessment and collection of a special tax, “not ex- 
ceeding twenty cents upon each hundred dollars of taxable 
property within said county,” does not authorize the imposition 
of a tax on the gross amount of sales of merchandize.—S. C..... 156 

3. Construction of act of February 24, 1860, authorizing city of Mont- 
gomery to aid South and North Alabama railroad.—The act “to 
authorize the city of Montgomery to aid in the construction of the 
South and North Alabama railroad,” approved February 24, 1860, 
which authorizes the corporate authorities of said city, “in such 
manner as they may deem expedient, to take the sense of the holders 
of real estate in said city, upon the proposition to raise by tax upon 
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CORPORATIONS—ContTInvuEb. 
real estate” a specified sum, to be invested in stock of said rail- 
road company, requires that the sense of all the holders of real 
estate in the city shall be ascertained, by an expression of their 
wishes per capita, before the proposed tax can be levied: an elec- 
tion, held under an ordinance of the corporate authorities, by 
which it is provided that the vote shall be taken pro rata accord- 
ing to the value of the real estate owned by the respective voters, 
“each voter being allowed one vote for every hundred dollars of assessed 
real estate owned by him,” is not a compliance with the terms of the 
act; and although it appears, from the register kept by the man- 
agers of the election, that, of all the persons who voted at such 
election, a majority in number voted for the tax, this does not 
cure the defect in holding the election on illegal principles, which 
may have prevented persons from voting.—City Council of Mont- 
DONNY N: THE DONO: CE VO GO, osc6scccsccdbdesssceccesceancucese 


COSTS. 
See Birt oF Exceptions, 1. 
CONTINUANCE, 1. 

EXECUTORS AND ADMINISTRATORS. 


COUNTY TREASURER. 
1. Liability on official bond.—Where a county treasurer is re-elected 
several successive terms, the sureties on his official bond for any 
one term are responsible for money converted by him during that 
term, whether received during the term, or remaining in his hands 
at the expiration of the preceding term ; but, where his receipt 
of money during the term is shown, and there is no evidence of 
any conversion of it during the term, he may discharge himself 
by proof of disbursements after the expiration of the term. 
UOTE D PEAMNGOW COUN oan See Sece sce saceseeestesesseosarassecns 
2. Conclusiveness of report of examining committee.—The report of an 
examining committee, appointed under the act of 1822, (Clay’s 
Digest, 580, § 28,) which shows a balance in favor of the county 
treasurer, and which is approved by the commissioners’ court, is 
no bar to a subsequent action on the official bond of the county 
SPORSUDOU=—Or Onis s sasnine «sou sedaiecescsecsckee ssiseesiotinnseuose 


CRIMINAL LAW. 
1. Homicide of slave by slave; sufficiency of verdict—The murder of 
a slave by another slave is an offense within the provisions of sec- 
tion 3312 of the Code; and, since the statute does not create differ- 
ent degrees of the offense, it is not necessary that the verdict 
should specify any degree.—Crockett v. The State..---....---+---- 
2. Homicide of white person by slave.—If a slave kills a white person, 
believing him at the time to be a runaway negro, and being justi- 
fied by the attendant circumstances in the belief, the degree of the 
homicide—whether murder, voluntary manslaughter, or involun- 
tary manslaughter—is the same that it would have been if the 
person slain had been a runaway negro; but the punishment of 
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CRIMINAL LAW—ConrTINvUED. 
the offense is that prescribed for such degree of homicide when 
perpetrated by a slave on a white person.—Isham v. The State, 213 

3. Same; conviction of less offense than charged in indictment.—Under 
an indictment charging a slave with the voluntary manslaughter 
of a white person, a conviction may be had for involuntary man- 
slaughter in the commission of an unlawful act.—S. C....... Stace eho 

4. Disturbing religious worship.—To constitute an interruption or dis- 
turbance of “an assemblage of people met for religious worship,” 
(Code, § 3257,) it is not necessary that the interruption or disturb- 
ance should be made during the progress of the religious services; 
if made after the conclusion of the services and the dismissal of 
thé congregation, but while a portion of the people stillremain in 
the house, and before a reasonable time has elapsed for their dis- 
persion, the oftense is complete.—Ainney v. The State 

5, Embezzlement.—A person who is employed by a post-commissary 
to superintend a bakery, and whose duty it is to receive all the 
flour sent to the bakery by the commissary, to have the same made 
into bread at the bakery, and to deliver the bread on the order of 
the commissary, may be indicted for embezzlement (Code, § 3143) 
as the agent of the commissary.—Hinderer v. The State........--- 

6. Persuading slave to leave master’s service.—To authorize a conviction 
under section 31238 of the Code, it is not sufficient toshow that the 
defendant advised the slave to leave the master’s service: he must 
have produced in the slave’s mind an intention to leave the mas- 
ter’s service; but it is not necessary that he should have a specific 
intention to induce the slave to leave, nor that the slave should 
actually leave the master’s service.— Wilson v. The State........- 411 

7. Negligent treatment of slave ; joinder of offenses in indictment.—An 
indictment which charges that the prisoner, being the owner of 
certain slaves, “did fail to provide them with a sufticiency of 
healthy food or necessary clothing, or to provide for them properly 
in sickness or old age,” (Code, §§ 3297-93,) is not objectionable 
for duplicity, although a conviction might be had on proof of neg- 
ligent treatment in any one of the specified particulars ; nor does 
the joinder of the names of several slaves, in the same count, ren- 
der it obnoxious to that objection, although a conviction might be 
had on proof of the negligent treatment of any one of them. 
Cheek v. The State 

8. Same; description of slaves in indictment.—In such an indictment, 
slaves whose names are to the grand jurors unknown, may be thus 
described, if by the use of due diligence their names cannot be 
ascertained; but, if it is shown on the trial that, at the time the 
indictment was found, their names were in fact known, or could 
have been ascertained by due diligence, the defendant will be en- 
titled to an acquittal as to them; yet proof of the single fact that 
their names were known at the time of the trial, without more, 





9. Same ; election by prosecution.—Under such an indictment, charg- 
ing the negligent treatment of several slaves, if it should appear 
on the trial that the offenses as to the several slaves were distinct, 
it would be the duty of the court to compel an election by the 
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CRIMINAL LAW—COonrTINUED. 
prosecution ; yet, if all the slaves are on the same plantation, and 

the defendant’s conduct towards all of them in theaggregate is 
relied on for a conviction, there is no ground for such compulsory 

election.—-S. C..-.... ..2000 cecccs coc ece ccc cee ccc nee cecese cece 2 

10. Same; relevancy of evidence, as showing quantity of meat furnished 
defendant’s slaves.—The indictment having been found in May, 
1860, and the prosecution having proved that, in the year 1859, all 
the meat on the defendant’s plantation was consumed by midsum- 
mer, and that afterwards meat was supplied to the plantation from 
his residence,—it is competent for the defendant to prove that, 
in December, 1858, (outside of the time covered by the indictment,) 
a specified number of hogs were killed on the plantation, the 
meat of which was kept there for the use of the slaves.—S. C.... 

11. Same ; opinion of witness as expert——A person who has served in 
the capacity of an overseer on plantations for sixteen months, is 
competent to give his opinion, as an expert, in reference to the 
amount of food which is sufficient for a plantation slave.—S. C... 
12. Admissibility of confessions—Where the prisoner, a slave, being 
tied, and about to be whipped, in the presence of his master and 
other white men, was asked why he committed the offense with 
which he was charged, and was told that his punishment would be 
lighter if he confessed the truth; a repetition of the confession 
thus obtained is not competent evidence against him, when if is 
shown to have been made on the next day, in the presence of his 
master, in reply to a similar question by the officer who had ar- 
rested him, and who was conveying him to jail_—Joe v. The State, 


13. Charge on sufficiency of evidence—A charge, instructing the jury 
“that they must find the prisoner not guilty, unless the evi- 
dence against him is such as to exclude to a moral certainty 
every supposition but that of his guilt,” asserts a correct legal 
proposition, and should be given at the request of the prisoner. 
WiCsseeeseeeseesiseenariete tes secs <ssscsiesceee ieeeneccwasmesas a 
14. Sufficiency of recognizance ; limitation of prosecution.—An indict- 
ment for selling liquor to a slave, ““whose name and whose owner 
is unknown to the jurors,” although fatally defective on demur- 
rer, contains a sufficient description of the offense charged to 
uphold a recognizance, based thereon, for the appearance of the 
defendant at the next term to answer a new indictment ; and if 
a new indictment is found at the next term, although after the 
lapse of twelve months from the commission of the offense, 
(Code, §§ 3374, 3376,) the statute of limitations is no bar to the 
PLORECUM ON — TOME) TRE GUE sonics 5cceeisnesaelseevatseesescnes 
15. Competency of juror.—An assault withintent to commit murder 
is “an offense of the same character” as murder, within the 
meaning of the statute (Code, § 3583) defining the grounds of 
challenge to jurors in criminal cases.—Crockett v. The State...... 
16. Criminal jurisdiction of justice limited to county.—A justice of the 
peace has no authority, under our statutes, to issue a warrant 
for the arrest of a person in his county, on an affidavit charging 
him with the commission ofa criminal offense in another county ; 
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CRIMINAL LAW—COonrTINUED. 
such warrant, therefore, and all proceedings had under it, are 
absolutely void.— Woodall v. McMillan............---.-------0-- 

17. Jurisdiction of probate judge to revise proceedings of magistrate 
under peace-warrant.—A probate judge has no jurisdiction, on 
habeas corpus or otherwise, to revise an order made by a justice of 
the peace, requiring a party to give security to keep the peace, 
and directing his imprisonment until such security is given: the 
only mode of revising the action of the justice, is by an appeal 
to the circuit court under section 3351 of the Code.—Coburn, 
ROC on dacs occs conseeen sees ce ek ncs bok Sac hmeeseess éwSeioees 


DAMAGES. 


1. Action on attachment bond.—Where there is no debt owing from the 
defendant to the plaintiff in attachment, the condition of the bond 
is broken, and the obligee is entitled to recover, in an action on 

. the bond, at least nominal damages, or such actual damages as he 
may have sustained; and if there is no proof whatever of the 
existence of any debt, the court may instruct the jury, without 
hypothesis, to find for the plaintiff.—Lockhart v. Woods....-..-.. 


2. Same; proof of other attachments.—The defendant may show, in 
defense of the action, as tending to rebut the presumption of 
malice, the issue of another attachment, and notice thereof to 
himself, the day before his own attachment was sued out; secus, 
as to an attachment of which he had no notice.—S. C........-- 


3. Same; proof of debtor’s pecuniary condition—Although neither 
indebtedness, nor pecuniary embarrassment, nor even insolvency, 
on the part of a debtor, can justify the wrongful, or mitigate 
the malicious suing out of an attachment against him; yet, in 
an action on the bond, it being shown in defense that, at the 
time the attachment was sued out against him, he was about to 
dispose of his slaves, and had already disposed of his other per- 
sonal property at an inadequate price, evidence of his embar- 
rassed pecuniary condition at the time is admissible, because 
pertinent to the question of the bona fides of the conveyances. 


237 
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4. Same ; same.—In such case, it is permissible for the plaintiff to 
rebut the evidence as to his pecuniary embarrassment, by proof 
of outstanding accounts due to him as a physician; but, where 
such proof is made by his own books, it must be accompanied 
with evidence showing the correctness of the accounts as 
charged; nor are the assessor's books, showing the amount of his 
taxable property as assessed that year, competent evidence for 
PNT NS oe oe cura takes em pkcn kivase cack Ge bees hUbsacseesewcs 

5. Collision between vessels.—To preclude a recovery of damages for 
injuries caused by a collision between two vessels, on the com- 
mon-law doctrine which denies a recovery to either party where 
both are at fault, the plaintiff’s fault must have occurred at the 
time of the accident, and contributed proximately to it; but, if 
the consequences of the defendant’s negligence, which caused 
the injury, might have been avoided by the exercise of ordinary 
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DAMAGES-—ConTINUED. 
care on the part of the plaintiff, his failure to exercise that de- 
gree of care precludes him from any redress.—Foster v. Holly.... 76 
6. Same.—Although the act of fastening a skiff in the channel of a 
navigable river, along which vessels are frequently passing, in 
such a manner that it cannot be conveniently and expeditiously 
removed, is an act of negligence on the part of the owner, or 
person having charge of the skiff; yet it cannot be said to con- 
tribute proximately to a collision with a passing vessel, caused 
by the negligence of the persons in charge of the vessel, and, 
consequently, does not preclude a recovery against the owners of 
the vessel for damages resulting from the collision.—S. C...--. 76 
7. What is care or negligence on part of stationary vessel—Although - 
it might be affirmed, as a legal proposition, ‘that if a skiff was 
fastened in a safe and secure place unless rendered insecure and 
unsafe by the negligence of a passing vessel, she was{fnot in an 
improper place, and was guilty of no neglect by being: at such 
place’; yet it certainly would be in an improper place, if fastened 
in a manner which rendered it difficult to be removed, in the 
channel of ariver along which vessels are frequently passing. 
SriGsrece. pe oeeaecie was ueaeat se asawigseaan euceacacrsicswaceoseess 76 
8. Same by vessel entering harbor.—A vessel entering a harbor, is 
bound to exercise ordinary care to prevent accidents ; which is a 
question of fact, to be determined by the jury from the character 
of the harbor, the number of vessels accustomed to frequent it, 
the time of day or night when the vessel enters, and the other cir- 
cumstances of the particular case; and a charge to the jury, in- 
structing them that such vessel “is bound to keep the most vig- 
ilant watch,” is an invasion of their province.—S. C...-........ 76 
9. Action against owners of steamboat, for loss of slave transported with- 
out master’s authority ; counsel fees —In a statutory action against 
the owners ofa steamboat, for the loss of a slave who was trans- 
ported on their boat without the written authority of the master 
(Code, § 1010,) the plaintift’s counsel fees are recoverable as a 
part of the reasonable expenses attending the prosecution of the 
GULES =O Ui ChAMbON eso 552s ices sicuiss owsinreciooe cass cdo esscenes 660 
10. Fraud or misrepresentation by vendor.—In an action by the pur- 
chaser, to recover damages for a misrepresentation of the bound- 
ary lines by the vendor, in falsely stating that a mill and mill- 
pond were included in the tract, the measure of damages which 
the plaintiff is entitled to recover, is the difference between the 
actual value of the land and its value on the supposition that the 
representation was true; but he cannot be allowed to prove 
what would have been the value of the land if the pond had been 
on a part of the tract different from that on which, according to 
the averments of the complaint, it wasrepresented to be.—Foster 
Co ey ct tisieniccatptantiinccsics cn casnsssansannsewes 350 
11. Same, available as set-of.—Under section’ 2240 of the Code, dam- 
ages on account of the lessor’s misrepresentations as to the 
capacity and condition of a mill on the leased premises, are avail- 
able as a set-offin an action of covenant to recover the rent re- 
served.—Cage § Salter v. Phillips..........----- cecceececcccee SOS 
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12. Same.—Under section 2240 of the Code, a cross demand, growing 
out of a defect in the vendor’s title, is available as a set-off in an 
action on the notes for the purchase-money, although the pur- 
chaser is in possession of the lands; but, before the Code was 
adopted, the law was otherwise.—Martin v. Wharton 

13. Same; inchoate right of dower not good set-of—An inchoate right 
of dower cannot be measured accurately by any pecuniary 
standard; consequently, damages for the breach of a promise to 
procure a relinquishment of such right, or to indemnify against 
it by bond with surety, is not available asa set-off to the pur- 
chaser, (Code, § 2240,) in an action on the notes given for the pur- 
cuneosmmoney Of the 1pnne——6.. C....<cccocncaswss conse cecscccss- 

14. Trespass for false imprisonment.—In trespass for false imprison- 
ment, the void warrant of arrest, and proceedings had under it, are 
admissible evidence in mitigation of vindictive damages.— Wood- 
all v. McMillan 

15. Trespass against the principal, for unlawful act of the agent. 
A person who employs an agent to seize the personal prop- 
erty of another without authority, is responsible to the in- 
jured party equally with the agent, although not actually pres- 
ent when the trespass was committed; and the acts and declara- 
tions of the agent, in the performance of the unlawful service, 
are competent evidence against his principal.—faisler v. Springer, 

16. Note given as collateral security —In an action against the maker 


of a promissory note, which was made and delivered to the plaintiff 
as collateral security for the debt of another, on which the de- 
fendant was not bound, if the plaintiff has received partial sat- 
isfaction of the original debt, he is only entitled to recover the 
balance unpaid.—Rutledge’s Adm’r v. Townsend, Crane § Co... ...- 


DEEDS. 

1. Proof of execution.—Where there are no attesting witnesses to a 
deed, executed by the grantor in an official character, proof of his 
handwriting, and of his official character at the date of the deed, 
is sufficient proof of its execution.—Dillingham v. Brown......-. 

2. Secondary evidence.—The existence and loss of a deed, executed in 
another State, having been proved by the admissions of the de- 
fendant’s vendor; and also her declarations, to the effect that, 
after the loss of the original, she had procured a copy of the deed, 
and had it recorded here,—a transcript from the record, properly 
certified, is admissible evidence.—Arthur v. Gayle....--..------.- 

3. Proof of delivery.—The testimony of the subscribing witness toa 
deed, to the effect that, immediately after its execution, the 
grantor handed it to the mother of the grantees, who were infants 
living with their mother, “and told her to keep it,” is, at least, 
sufficient to let the deed go to the jury; the intention of the 
grantor, that it should or should not be considered as delivered, 
being a question for the determination of the jury, under proper 
instructions from the court.—Gregory v. Walker 

4. Whether instrument is deed or will.—An instrument of writing, in 
form a deed, which purports to be made in consideration of the 
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DEEDS—ConrTiNvueb. 
‘regard’ entertained by the grantor for the grantees, and for the 
further consideration of one dollar in hand paid, and which con- 
veys to the grantees, by the words of conveyance usually em- 
ployed in deeds, certain real and personal property, ‘together with 
the right to control the same at the death’ of the grantor,—is a 
EGGS AHO MOU A Will ccs chek Soscecotsce Geese cuss ptesieRee 
5. Evidence of fraud in exccution, or illegality of consideration.—Plain- 
tiffs claiming title to the land in controversy under a deed of gift 
trom defendant’s deceased father, which defendant sought to im- 
peach on the grounds of non-delivery, fraud in the execution, and 
illegality of consideration; a written agreement between said 
grantor and plaintiffs’ mother, an unmarried woman, which was 
executed several months before the deed, did not refer to the 
property conveyed by the deed, was not referred to in the deed, 
and simply stipulated for the performance by plaintiffs’ mother 
of domestic services for said grantor during his life, in considera- 
tion of which he promised to give her certain personal property 
at his death, and to provide board until that time for her and 
her said children,—is, prima facie, irrelevant; nor is it admissible 
in connection with parol evidence, which is offered “for the pur- 
pose of showing that said deed was fraudulently obtained,” but 
which does not tend to show fraud in its execution.—S. C..... 
6. Parol evidence inadmissible to change-—Parol evidence isnot admis- 
sible at law, to show that a deed, absolute on its face, was intended 
to operate only as a mortgage.—Bragg v. Massie’s Adm’r...... ---- 
%. Acknowledgment of deed by married woman.—The case of Boykin v. 
Rain, (28 Ala. 432,) as to the sufficiency of the acknowledgment 
of a deed by a married woinan under the act of 1803, (Clay’s 
Digest, 155, § 27,) re-affirmedi—Ala. Life Insurance § Trust Co. v. 
BOP arcs iets iecisaws ines Soe, wack weaane sitoawneneleewe eae somes 
8. Constitutionality of act of 1858, relative to defective acknowledgments. 
The first section of the act of February 8, 1858, “to fix the mode 
of conveying the estates of husband and wife and for other pur- 
poses,” (Session Acts 1857-8, p. 36,) which provides, that convey- 
ances by husband and wife, theretofore made, shall not be held 
insufficient in law on account of defects in the certificates of 
acknowledgment, is unconstitutional.—S. C......-..-. eeeserea ae 
9. Constitutionality of law regulating conveyances.—Section 1997 of 
the Code, so far as it requires conveyances of property held by 
the wife under the acts vf 1848 and 1850 to conform to the pro- 
visions of the Code, is not violative of any constitutional provi- 


10. Whatis gencral assignment,—A deed, by which a debtor conveys 
to a trustee, for the benefit of certain specified creditors, substan- 
tially all the property which he holds subject to legal process in 
this State, isa general assignment, (Code, § 1556,) and enures to 
the benefit of all his creditors equally.—Longmire v. Goode § Ulrick 

11. Validity of assignment for benefit of creditors ; assent of beneficia- 
ries.—An assignment, by which a debtor conveys to a trustee, for 
the benefit of all his creditors equally, all his property, real and 
personal; and which authorizes the trustee “to sell and dispose 
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of the said real and personal estate, and to collect the said choses 
in action, using a reasonable discretion as to the times and modes 
ofselling and disposing of said estate, as it respects making sales 
for cash or on credit, at public auction or private contract, and 
with the right to compound for the said choses in action, taking a 
part for the whole, when he shall deem it expedient so to do,”— 
is not vitiated by the general description of the property con- 
veyed, nor by the failure to specify the names of the creditors, 
nor by the discretion given to the trustee as to the terms and 
mode ofsale; nor is the assent of the creditors necessary to uphold 
the assignment against the liens of subsequent attachments. 
England § Lee v. Reynolds, Devoe § C0.... .ecccecoccesscccesccce 


12. Validity of deed of trust for benefit of crediters.—A deed of trust ex- 


ecuted by an insolvent debtor, to his mercantile partner as trustee, 
who is cognizant of his pecuniary circumstances, for the purpose of 
securing a debt due to the trustee's wife, arising from the invest- 
ment of moneys belonging to her separate estate in the partner- 
ship business, and the use of the partnership assets by the grantor 
in payment of his individual debts; which conveys the grantor’s 
residence and household servants, together with his interest in 
the partnership assets, after paying the partnership debts, then 
due, or afterwards created; postpones the law-day for more than 
three years ; authorizes the retention of possession by the grantor, 
and the continuation of the partnership business, until the trust 
is closed according to its terms; and directs the trustee to settle 
up the partnership business, if any of the grantor’s creditors 
should attempt tosubject his interest therein to the payment of 
his debts, and to close the trust if default was made by the 
grantor in the annual payment of interest on the secured debt,— 
is fraudulent and void as against creditors.—Code § 1550.—King 


UD Skule ek cena beens eres eee Ss Gat eed, ceskceioancseee sec 


13. Validity of voluntary conveyance as against creditors.—A voluntary 


conveyance by a husband to his wife, if free from fraud, actual or 
constractive, will sometimes be upheld in equity, as against sub- 
sequent creditors of the husband; but proof of an intent to hin- 
der and defraud his creditors, will avoid the deed, and render the 
property subject to subsequent debts..— Williams v. Avery...-.-. -. 


14. Validity of patent in name of deceased person.—Prior to the pas- 


sage of the act of congress approved May 20, 1836, (Brightly’s U. 
S. Digest, 465,) a patent, issued in the name of a deceased person, 
was void; but, under that act, such patent vests the title in the 
decedent’s, heirs, devisees, or assignees, as if it had been issued 
to him during life.—Tarver v. Smith... .0.0.-cccccscccccecccsce 


15. Construction of deed, as to respective rights of trustee and beneficia- 


ries—Where a female slave is conveyed by deed to a trustee, “in 
trust that he shall take and receive all the profits and income 
arising from§ the said slave and her increase, and apply the same 
to the education and maintenance of L. and H.,” his two daugh- 
ters, “and in trust, upon the marriage or coming of age of the said 
L. and H., to permit them to have the full use, authority and 
command over the said slave and her increase, (a division or par- 
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tition having been made,) for and during the natural lives of 
the said L. and H.; and after their death, in trust further to con- 
vey the respective portions of the property to their children, 
in fee-simple forever,”—if the slaves are divided between the 
two daughters, on their marriage or coming of age, and the 
respective portion of each delivered to her by the trustee, he can- 
not afterwards, during the lives of the daughters, maintain detinue 
against them,or any one holding under them, to recover the 
slaves; and if, without making a division, he delivers all the 
slaves to one of the daughters, on her marriage, and afterwards 
conveys other property to the other daughter in lieu of her inter- 
est in the slaves, he cannot maintain detinue for the slaves, 
against a purchaser from the daughter to whom they were deliv- 
ered.— Humphries v. Dawson...--..----+---- wecececces geceee eens 199 


DEPOSITION. 

1. Waiver of notice.—Filing cross interrogatories, without object- 
ing to the failure to give notice of the residence of the witness 
and the name of the commissioner, (Session Acts 1859-69, p. 20,) 
is a waiver of the notice.—Aicardi v. Strang, Murray § Co..-.- - 326 

2. Failure to answer cross-interrogatories fully—When a substantial 
answer is given to a cross-interrogatory, and the deposition con- 
tains nothing to show that the witness sought to ‘evade a dis- 
closure of facts within his knowledge, his deposition will not 
be suppressed on account of his failure to answer specifically all 
the different parts of the interrogatory.—S. C....-...-------.-- 326 

3. Same.—A deposition will not be suppressed, on the ground that 
the witness has failed to answer a cross-interrogatory, or that 
his answer is evasive, because, in answering the interrogatory, 
he only says that he refers to his answers to the direct inter- 
rogatories as containing all his knowledge on the subject.—Black 
v. Black....-- Serswe care -sccmeeac esse cosecuaee waeewsencamecs: LEE 

4, Signature of witness—Where the commissioner certifies, that 
the witness, having read over the answers of another witness, 
“did solemnly swear that he would adopt them, but the steam- 
boat, on which he was going up the river, left before he could 
subscribe them,” the deposition cannot be read in evidence.—Bell 
ON CRANWIT Os cvalseetar esse cae ceenscsenacise uit pos were se sane as./ OO 

5. Identification of exhibit Where the commissioner certifies, “ that 
the annexed deed, hereto ‘attached, marked ‘A,’ was shown to 
the witness, and by him examined and recognized to be the 
original deed by him signed and delivered,” a deed which is 
shown to have been enclosed in the package containing the de- 
position, and which is marked as stated in the certificate, is suf- 
ficiently identified as the exhibit referred to.— Humphries v. 
DAW6OR ane te ceca odes mss cess case ces Pistnsisccidusiawelscieamelaeas 199 

6. Offer of deposition containing both legal and illegal ev ‘dence When 
an entire deposition is offered in evidence, the court is not bound 
to separate the legal from the illegal evidence which it contains, 
but may exclude it altogether.—Crutcher v. M. § C. Railroad Co., 579 
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DOWER. 


1. Petition for; averment of heirs’ names.—In a petition for dower, 
an averment that the decedent “left him surviving” certain 
children and grandchildren, whose names are specified, is not a 
sufficient compliance with the statutory requisition (Code, 
§ 1361) that the petition “ niust contain the names of the heirs- 
at-law”: such an averment does not negative the existence of 
other heirs, in addition to those whose names are specified. 
eer INN nek oe cco stesso eee saesrs oac- esas ecesee o> 


2. Parties to proceedings, where land has been sold for division.—Al- 


though the sale of a decedent’s real estate, under an order of the 
probate court, for the purpose of making an equitable division 
among the heirs, does not affect the widow’s right of dower ; 
and although the statute (Code, § 1361) does not require that the 
name of the purchaser at such sale shall be stated in the peti- 
tion for dower; yet, it is a safe and proper practice to allege the 
fact of such sale in the petition, and to give notice of the appli- 
CAO OW AnD DOUNCUANOl 8.0. aoc s coc cen es wren ecnsiccnecc acs 


3. Dissent from will—Where a widow executes in writing her 


dissent from her husband’s will, and hands it to a friend, with 
instructions to file it in the office of the probate judge, and then 
dies; if the dissent is filed by the person to whom it was en- 
trusted, after her death, but within the period prescribed by the 
statute, (Code, § 1610,) this is a sufficient compliance with the 
requisitions of the statute—McGrath v. McGrath’s Adn’r....-. 
- Computation of dower and distributive share—In estimating the 
widow’s dower interest and distributive share of the estate of her 
deceased husband, the value of her separate estate is to be 
deducted, (Code, §§ 1991-2,) although it is greater than her dower 
interest alone, but less than her dower interest and distributive 
share added together.—Dubose v. Dubose..........-----..--22--- 


5. Extent of widow’s quarantine.—A plantation, about eight miles dis- 


tant from the husband’s residence at the time af his death, and 
from which he drew the greater part of his provisions and house- 
hold supplies, is not so connected with the residence, (Code, § 
1359,) as to entitle the widow to the possession or rents thereof 
until her dower is assigued.-- Waters v. Williams..........-...--- 


6. Action for rents, or mesne profits —A widow cannot maintain an 


action at law, to recover the rents, or mesne profits, accruing 
from the lands assigned as her dower, from the death of the hus- 
band, to the time her dower was allotted; her only remedy is in 
Co Ce ee ne ee ee ee 


7. Inchoate right of dower not available as set-off—An inchoate right 


of dower cannot be measured accurately by any pecuniary stand- 
ard; consequently, damages for the breach of a promise to pro- 
cure a relinquishment of such right, or to indemnify against it 
by bond with surety, is not available as a set-off to the purchaser, 
(Code, § 2240,) in an action on the notes given for the purchase- 
money of the lands,—Martin v. Wharton............0.0.-2000-0- 
8. Sale of decedent’s real estate, for division ; title to lands allotted as 
widow’s dower.—Where a decedent's real estate is sold, under an 
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DOWER—COonTINUED. 
order of the probate court, for the purpose of making an equita- 
ble division among the heirs, and the lands in which the widow’s 
dower has been allotted are included in the order and sale, the 
title to such lands, and the right to possession on the death 
of the widow, vest in the purchaser; but, if such lands are not 
included in the order and sale, the title descends to the heirs, with 
the right to possession on the death of the widow.—Costly v. Tarver, 
9. Same; right of dower of heir’s widow ; jurisdiction of probate and 
chancery courts—Where a decedent’s real estate is sold, under 
an order of the probate court, for the purpose of making an 
equitable division among his heirs, after the death of one of 
the heirs, the sale bars the right of dower of the widow of 
such deceased heir, but does not extinguish her right as dow- 
ress; the proceeds of sale stand in lieu of the land itself, 
and the portion of the deceased heir must be paid to his 
administrator, for the purpose of administration ; but so much 
thereof as corresponds with her dower interest in the land, must 
be paid over to the widow, on her executing a suitable bond for 
the protection of those entitled to the reversion; and on her 
failure to give such bond, the money must be loaned out, and the 
interest be paid to her annually during her life; but the probate 
court is not competent to make and execute the proper decree 
in such case, and resort must therefore be had to the chancery 
court.—Chaney’s Heirs v. Chaney’s Adm’r....-..--.---- See ree 33 


EJECTMENT. 


1. What title will authorize recovery.—In a real action in the nature 
of an ejectment, (Code, §§ 2209-19,) a recovery may be had on 
proof of prior possession by plaintiff, under color of title, unless 
he is barred by the statute of limitations, or unless the defend- 
ant shows a better title, A possession under color of title, 
within the meaning of this principle, is necessarily held with 
claim of right; and the defendant would show a better title, by 
proving an outstanding valid title in a third person, or a prior 
possession by himself under color of title, which he had not 
abandoned, and which he was not estopped from asserting 
against the plaintiff.—Russell v. Erwin’s Adm’r....- Bieecicasaecies 44 
2. Same.—A transfer by a Creek Indian of his reservation under 
the treaty of 1852, approved by the president of the United 
States, confers on the transferree such title as will support an 
ejectment; but an assignment or transfer of such approved con- 
tract, not under seal, does not convey such title to the assignee. 
PN GROME Ve DTNON «icles. os coin sae cne dase eimabe cde Saeewen eee 311 
Also, Tarver v. Smith......... elon sais Neca nahin des swage abate 135 
3. Same.—Where such approved contract is transferred to a part- 
nership, each partner may maintain a separate action for his un- 
Givided interest: — Tarver 0: Smith. <<. <.:cc00 ccs sccsseconssceses 135 
4. Who may join as plaintifis.—An executor, suing in his represent- 
ative capacity, and the devisees under the will, cannot join as 
plaintiffs in a real action in the nature of an ejectment.—S. C.. 135 
5. Conclusiveness and effect of judgment by consent.—Where a verdict 
is rendered, by consent, for the plaintiff in ejectment, for the 
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EJECTMENT—ConrTINveED. 
several lots sued for; and the value of each lot, and of the im- 
provements erected thereon by the defendants, is separately as- 
sessed; and, on the plaintiffs’ declining to pay for the assessed 
value of the improvements, a judgment is rendered, requiring 
each defendant to pay to the plaintiff the assessed value of his 
lot, and declaring that, “on the payment of the said sums re- 
spectively, the defendants shall retain the possession of the 
premises, free and discharged from reeovery by said plaintiff, 
and from all claims and actions whatever for the recovery of 
title or possession of said premises, and from all such claims by 
them and all claiming under them, then said payment shall bea 
bar,”—such judgment, and payment made according to its terms, 
divests the plaintiffs’ title to the land, as between the parties to 
the suit and their privies, and transfers to the defendants such 
title as will support an ejectment; and a tenant who was in 
possession of a part of the premises, and was served with pro- 
cess in the suit, and who attorned to a purchaser from his land- 
lord pending the suit, and whose new landlord was made a 
party defendant to the suit, is estopped, as against his new land- 
lord, from denying the effect of the judgment.—Knoz v. Easton, 345 

ELECTION. 

See CRIMINAL Law, 9. 


ERROR AND APPEAL. 

1. Parties to appeal.—An appeal from a decree of the probate court, 
in the matter of the probate of a will, cannot be sued out by the 
next of kin, who, although cited, did not appear and make them- 
selves parties to the proceedings.—Clemens v. Patterson.....-..-- 

2. Revivor of appeal.—On the death of a sole trustee of an express 
trust, appointed in a foreign jurisdiction where the common law 
prevails, pending an appeal from a decree in chancery obtained 
by him here, the appeal must be revived against his successor in 
the trust appointed here.-—McDougald’s Adm’r v. Carey..-.--.--- 

3. Same.—An express trust for the benefit of creditors having been 
created in Georgia, where the common-law rule in reference to the 
succession to trust estates has been changed by statute; and the 
trustee having died, pending an appeal from a decree in chan- 
cery obtained by him here,—the appeal must be revived against 
his successor in the trust, appointed under the statute in Georgia. 





534 


W hat is revisable.—The refusal of the primary court to dismiss, on 
motion, an action brought by a corporation, on account of a fail- 
ure to give security for costs at the commencement of the suit, 
is not revisable on error, unless an exception is reserved to it. 
Teskalooen FW Nery Co: ©. MAYOR GOsccc. =. ccccessccces secs scsess 
Assignment of error not supported by exception —Where the exclu- 
sion of a witness is assigned as error, while the bill of excep- 
tions shows that only a portion of the witness’ testimory was ex- 
cluded, the assignment of error does not cover the ruling of the 


court.—Coltart v. Laughinghouse.... 2... cess ccccce voce cccccccees 19 
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6. Assignment of error not insisted on.—In civil cases, the appellate 
court will notice only those assignments of error which are in- 
sisted cn by the appellant’s counsel in his brief or argument.— Wal- 

LOR LU GUMSOOONEE ONO: zoe ocseasbileceesksccss sew saéeceiedes 318 

7. Error without injury.—The exclusion of evidence which is offered 
to prove a fact that has been already proved, and is not denied or 
controverted by the opposite party,is, atmost, error without 
SNP Ye— OC PEGOPM IOs WM is cwiscissicniencgcie cess ceiesucemciceseaee 26 

8. Same.—The admission of evidence which, when offered, is prima 
facie inadmissible, is cured by the subsequent introduction of the 
necessary preliminary proof.—Bell v. Chambers......-.-.+----- - 660 

9. Same.—Where the record afiirmatively shows that the plaintiff 
can never recover in the action, the appellate court will not, at 
his instance, examine into the correctness of any rulings of the 
primary court adverse to him, since they are, at most, error with- 
Out injary:— Bell's Adm’r 0: Nihols... 02. occccccceesc caccsesicacé 678 

10. Same.—The sustaining of a demurrer to a good special plea, 
when the defendant had the benefit of the same defense under the 
general issue, is error without injury.—Lawson v. Hicks....-..... 279 

11. Same.—The ruling of the primary court, in holding the plaintiff 
to be a competent witness for himself, in an action against an 
administrator, (Code, § 2313,) is, at most, error without injury, 

when the record shows that he only testified to a demand under 

twenty dollars, as authorized by section 2779.—Deming’s Admn’r 

Ora ease esc s aaa nelscpeceeurcwemaseeoujsasenn sna séaqsenease 686 
12. Presumption in favor of judgment.—When a plea, which was 

struck out on motion in the primary court, is nowhere set out in 

the record, the appellate court will presume that it was of such 

character as justified that action.—Colten v. Bradley..-.......... 506 
13. Same.—Where the bill of exceptions does not purport to set out 

all the evidence, the appellate court will presume, against the aps 

pellant, that the primary court properly refused to instruct the 

jury, at his instance, that they must find for him if they believed 

the evidence.—Fickling v. Brewer. ..... 22. cc.-cccececccces cccee 685 


See, also, CHARGE OF COURT. 





ESTATES OF DECEDENTS. 


1. When statute of limitations begins to run against.—Where a dece- 
dent dies in another State, and letters testamentary or of admin- 
istration on his estate are there granted by the proper tribunal, 
the statute of limitations of this State begins to run against his 
estate from the time of such appointment, although such foreign 
administrator may have never had his letters recorded here, as 
authorized by the act of 1821. (Clay’s Digest, 227, § 31.)—Bell’s 
AONE RG DRGNOW Os S557 oe So de Sareiswa ede ese twcise.Soteseeresees 678 

2. Extent of widow’s quarantine.—A plantation, about eight miles 
distant from the husband’s residence at the time of his death, 
and from which he drew the greater part of his provisions and 
household supplies, is not so connected with the residence, (Code, 

§ 1359,) as to entitle the widow to the possession or rents thereof 

until her dower is assigned.— Waters v. Williams............-... 680 
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3. Computation of dower.—In estimating the widow’s dower in- 
terest and distributive share of the estate of her deceased hus- 
band, the value of her separate estate is to be deducted, (Code, 
§§ 1991-2,) although it is greater than her dower interest alone, 
but less than her dower interest and distributive share added 
DERG. —-BINONEE W; PNOUNE os cbsiccciccescctet ssee ee ece's Soesee es 238 

4. Sale of real estate, §c.—Where a decedent’s real estate is sold, 
under an order of the probate court, for the purpose of making 
i an equitable division among the heirs, and the lands in which 
the widow’s dower has been allotted are included in the order 

| and sale, the title to such lands, and the right to the possession 

f on the death of the widow, vest in the purchaser; but, if such 

i lands are not included in the order and sale, the title descends 

: to the heirs, with the right to the possession on the death of the 
MAO Ws—-AtOOY D. AUNUE pce eeaicscsce Seca Sock cass cect tockes 107 

5. Same.—Where a decedent’s real estate is sold, under an order of 
the probate court, for the purpose of making an equitable divi- 
sion among his heirs, after the death of one of the heirs, the sale 
bars the right of dower of the widow of such deceased heir, but 
does not extinguish her right as dowress: the proceeds of sale 
stand in lieu of the land itself, and the portion of the deceased 
heir must be paid to his administrator, for the purpose of ad- 
ministration; but so much thereof as corresponds with her 
dower interest in the land, must be paid over to the widow, on 
her executing a suitable bond for the protection of those en- 
titled to the reversion; and on her failure to give such bond, 
the money must be loaned out, and the interest be paid to her 
annually during her life; but the probate court is not competent 
to make and execute the proper decree in such case, and resort 
must therefore be had to the chancery court.—Chaney’s Heirs v. 
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See, also, EXECUTORS AND ADMINISTRATORS. 
ESTOPPEL. 
, 1, By bond.—In an action on a forfeited forthcoming or replevy bond, 


the obligors are estopped from denying the defendant’s title to 
the property, or showing that it was not subject to the attach- 
PONG IB EEEU DS PENI 3 cio econ sotste dee se bede cede ceccceda 395 
i 2. En pais against maker of note from setting up defenses against assignee. 
Where the maker of a promissory note, in response to an inquiry 
by one who is about to purchase it, states that he has no defense 
against it, this does not preclude him from setting up against such 
purchaser a defense subsequently arising out ot the original con- 
tract, e. g., a total failure of consideration; but, where the note is 
purchased by the assignee on the faith of a promise by the maker 
to pay it, the latter is thereby estopped from asserting the inva- 
lidity of the note as between himself and the payee, either on the 
ground of fraud, or subsequent failure of consideration, and will 
be compelled to pay the assignee at all events.—Cloud v. Whiting, 57 
: 3. En pais against administrator.—A private sale by an administra- 
tor, in his individual capacity, of a slave belonging to his intes- 
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ESTOPPEL—COnTINUED. 
tate’s estate, estops the administrator from afterwards recovering 
the slave, but does not divest the title of the estate; and if the 
sale is perfected by delivery, and the administrator afterwards 
acquires the possession under a new contract with the purchaser, 
he is estopped from setting up against the latter the illegality of 
the original sale; consequently, a recovery against him by the 
purchaser, 1n an action founded on the subsequent -contract, does 
not bar the title of the estate.—Bragg v. Massie’s Adm’r...------- 89 
4. Against tenant from denying landlord’s title —A tenant, when sued 
for rent under an express contract, is estopped from denying the 
title of his landlord, or from insisting that, under section 2129 of 
the Code, the action should have been brought in the name of 
certain infants, to whom the land belonged, and whose guardian 
the plaintiff was.— Griffith v. Parmley............2.----- 2-202 393 
5. Same.—A tenant is estopped from denying his landlord’s title, 
without first surrendering the possession under the tenancy; and 
the estoppel equally applies to his wife, living with him, and 
oecupying simply as his wife under the tenancy,and to any third 
person who holds under him or his wife.—Russell v. Erwin’s Adm’r 44 
6. Same.—If land is given, by parol, to an infant, and his mother 
enters into the possession, under an agreement with the grantor 
to hold it for the infant, the technical relation of landlord and 
tenant is net thereby created between the infant and his mother; 
yet the mother is estopped from denying the infant’s title, on the 
same principle which applies between landlord and tenant.—S. C. 44 
7. By judgment in ejectment.—Where a verdict is rendered, by con- 
sent, for the plaintiff in ejectment, for the several lots sued for; 
and the value of each lot, and the improvements erected thereon 
by the defendants, is separately assessed ; and, on the plaintift’s 
declining to pay for the assessed value of the improvements, a 
judgment is rendered, requiring each defendant to pay to the 
plaintiff the assessed value of his lot, and declaring that, ‘‘on the 
payment of the said sums respectively, the defendants shall retain 
the possession of the premises, free and discharged from recovery 
by said plaintiff, and from all claims and actions whatever for the 
recovery of title or possession of said premises, and from all such 
claims by them and all claiming under them, then said payment 
shall be a bar,”—such judgment, and payment made according to 
its terms, divests the plaintifi’s title to the land, as between the 
parties to the suit and their privies, and transfers to the defend- 
ants such title as will support an ejectment; and a tenant who 
was iu possession of a part of the premises, and was served with 
process in the suit, and who attorned to a purchaser from his 
landlord pending the suit, and whose new landlord was made a 
party defendant to the suit, is estopped, as against his new land- 
lord, from denying the effect of the judgment.—Knox v. Easton.. 345 


EVIDENCE. ~ 
I ADMISSIBILITY, AND RELEVANCY. 


1, Action on atiachment bond ; defense not limited to ground stated in 
afidavit,—In an action on an attachment bond, the defense is not 
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limited to proof of the particular facts stated in the affidavit for 
the attachment, but may be rested on the existence of any one of 
the several grounds which authorize the issne of an attachment. 
PRT DOE Saesics ous ee as pRde Sec koerscosksescausedeoeiesss 
. Same ; proof of debtor's pecuniary condition.—Although neither in- 
debtedness, nor pecuniary embarrassment, nor even insolvency, on 
the part of a debtor, can justify the wrongful, or mitigate the 
malicious suing out of an attachment against him; yet, in an 
action on the bond, it being shown in defense that, at the time the 
attachment was sued out against him, he was about to dispose of 
his slaves, and had already disposed of his other personal prop- 
erty at an inadequate price, evidence of his embarrassed pecuni« 
ary condition at the time is admissible, because pertinent to the 


question of the bona fides of the conveyances.—S. C.........-- go~ Gol 


3. Same; same.—In such case, it is permissible for the plaintiff to 
rebut the evidence as to his pecuniary embarrassment, by proof of 
outstanding accounts due to him_as a physician; but, where such 
proof is made by his own books, it must be accompanied with evi- 
dence showing the correctness of the accounts as charged ; nor 
are the assessor’s books, showing the amount of his taxable prop- 
erty as assessed that year, competent evidence for him.—S. C...-. 
4. Same; proof of other attachments.—The defendant may show, in 
defense of the action, as tending to rebut the presumption of 
malice, the issue of another attachment, and notice thereof to him- 
self, the day before his own attachment was sued out; secus, as to 
an attachment of which he had no notice.—S. C...---.....-.-.-. 
5. Proof of agency.—As a general rule, the fact of agency must be 
proved by other evidence than the acts of the agent himself, 
before it can be assumed that his acts are binding on the princi- 
pal; yet, where there is any evidence of an assent on the part of 
the princijal to the acts of the agent, or where the acts themselves 
are of such nature, or so continuous, as to furnish a reasonable 
ground of inference that they must have been known to the princi- 
pal, and that he would not have permitted the agent thus to act 
without authority, the acts themselves are admissible evidence to 
prove the agency.—Gimon v. Terrell........cccee cecccs covcce cece 
6. Fraud ; rebutting evidence.—Where an attachment is levied on a 
slave, and a purchaser from the defendant in attachment brings 
trespass against the plaintiff, and the validity of the sale is im- 
peached, the plaintiff may show, in rebuttal of the evidence of 
fraud, that by the statute laws of Mississippi, where the vendor 
resided at the time of the sale, one slave was exempt from levy 
and sale under legal process against the head of a family.—Garner 


. Fraud in execution, or illegality of consideration of deed.—Plaintifts 
claiming title to the land in controversy under a deed of gift from 
defendant’s deceased father, which defendant sought to impeach 
on the grounds of non-delivery, fraud in the execution, and ille- 
gality of consideration ; a written agreement between said grantor 
and plaintiffs’ mother, an unmarried woman, which was executed 
several months before the deed, did not refer to the property con- 
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veyed by the deed, was not referred to in the deed, and simply stipu- 
lated for the performance by plaintiffs’ mother of domestic ser- 
vices for said grantor during his life, in consideration of which he 
promised to give her certain personal property at his death, and 
to provide board until that time for her and her said children,—is, 
prima facie, irrelevant; nor is it admissible in connection with 
parol evidence, which is offered ‘for the purpose of showing that 
said deed was fraudulently obtained,” but which does not tend to 
show fraud in its execution-—Gregory v. Walker..-.-...+---.---- 26 
8. Probate of will; proof of mental incapacity, fraud, or undue influ- 
ence.—Where the probate of a willis contested, on the grounds of 
fraud, undue influence, and mental incapacity on the part of the 
testator, it is permissible to inquire whether the provisions of 
the will are just and reasonable, and consonant with the state of 
the testator’s family relations ; and proof of the value of his 
estate, and of the pecuniary circumstances of those relatives who, 
in case of intestacy, would be his heirs-at-law and distributees, is 
admissible evidence as bearing on this question.—Fountain v. 
ROMRE ata ee eae st soc soss etecee dale caceus subeestes noses 72 
9. Same.—In such case, it is competent for the contestants to prove 
that the testator was “diseased” before the execution of the sup- 
ded Wills Cs cccacsccesennceucbescsewcessaceslccseseosdcaces 72 
10. Same.—The fact that the testator had conveyed to third persons, 
before the execution of the supposed will, some of the property 
disposed of by it, is competent evidence for the contestants, as 
tending to show the failure of his memory.—S. C....--....---..-. 72 
11. Defamation ; proof of publication —The fact that the cross-inter- 
rogatories to a witness, which contained the alleged defamatory 
words, signed by the defendant, and in his handwriting, were 
found in the clerk’s office, tends to show a publication by him, and 
may go to the jury as evidence of publication.—Lawson v. Hicks 279 
12. Relevancy of evidence to impeach witness, and disprove declaration 
of party.—Where a witness testifies to a declaration made by a 
party in conversation with him, the party cannot be allowed, for 
the purpose of impeaching the witness, and rebutting his testi- 
mony, to prove by another witness, who had known him inti- 
mately for a number of years, that he had never made any such 
GBCIATAMON TOMMD = — SC. coc coe ccc onsc.coccseoces sess er scccccice 279 
13. Proof of negligence by overseer.—Defendant having adduced evi- 
dence showing that, during the year plaintiff was acting as over- 
seer on his plantation, the supply of corn on the place was all con- 
sumed by June, he cannot be allowed to prove that, during the 
next year, under a different overseer, the number of persons, stock, 
&c., being the same as in the preceding year, the same quantity 
of corn lasted until September.—Spiva v. Stapleton...........--. 172 
14. Evidence rebutting proof of negligence.—In such case, proof of the 
bad quality of the corn on the place when plaintiff took charge of 
it, would be competent evidence for him, in rebuttal: but proof 
of the bad quality of the corn raised in the neighborhood, unac- 
companied with proof of any general cause affecting the crops 
of that neighborhood, or with evidence showing that, in quality 
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of soil and mode of cultivation, defendant’s plantation corre- 
sponded with the lands in the neighborhood generally, is too remote 
and uncertain to go to the jury for that purpose.—S. C 

15. Negligent treatment of slave; rebutting evidence—The indictment 
having been found in May, 1860, and the prosecution having 
proved that, in the year 1859, all the meat on the defendant’s planta- 
tion was consumed by midsummer, and that afterwards meat was 
supplied to the plantation from his residence,—it is competent for 
the defendant to prove that, in December, 1858, (outside of the 
time covered by the indictment,) a specified number of hogs were 
killed on the plantation, the meat of which was kept there for the 
use of the slaves.—Cheek v. T he State 

16. Proof of special contract with physician.—In an action to recover 
for the value of medical services rendered by plaintiff to a third 
person, it is permissible for him to prove that, although he did 
not begin, he continued his services at the instance and request 
of the defendant; and, for this purpose, he may skow that, when 
he spoke of discontinuing his visits, a telegraphic dispatch and a 
letter from defendant, requesting that all necessary attention be 
bestowed on the patient at his expense, were shown to him by the 
person who had received them, and who then requested him to 
coutinue his attendance.— White v. Mastin 

17. Same.—In such case, defendant’s dispatch being addressed to the 
infirmary at which the patient was confined, but authorizing the 
employment of persons not connected with the infirmary to per- 
form necessary services for the patient, the fact that the defend- 
ant has paid the account contracted with the infirmary, which did 
not embrace the pluintift’s account, is irrelevant and inadmissible. 


18. Redundant evidence-—The exclusion of evidence which is offered 
to prove a fact that has been already proved, and is not denied or 
controverted by the opposite party, is, at most, error without 
injury.— Gregory v. Walker 


II. ADMISSIONS; CONFESSIONS; DECLARATIONS; RES GEST. 


19. Admissions against interest.—The declarations of a person who 
has possession of a slave, in disparagement of his own title, are 
competent evidence against him, or against a subsequent pur- 
chaser or sub-purchaser from him.—Arthur v. Gayle 

20. Confessionsin criminal case-—Where the prisoner, a slave, being 
tied, and about to be whipped, in the presence of his master and 
other white men, was asked why he committed the offense with 
which he was charged, and was told that his punishment would 
be lighter if he confessed the truth; a repetition of the confes- 
sion thus obtained is not competent evidence against him, when 
it is shown to have been made on the next day, in the presence 
of his master, in reply to a similar question by the officer who 
had arrested him, and who was conveying him to jail.—Joe v. 
The State 

21. Agent’s declarations, as evidence against principal.—A person who 
employs an agent to seize the personal property of another with- 
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out authority, is responsible to the injured party equally with 
the agent, although not actually present when the trespass was 
committed; and the acts and declarations of the agent, in the 
performance of the unlawful service, are competent evidence 
against his principal.—Raisler v. Springer...--. SUS Beehnoiety oat 
22. Grantor’s declarations, as against grantee—The declarations of 
the grantor, tending to impeach the validity of his deed, are not 
admissible evidence against the grantee, unless shown to have 
been made before the execution of the deed.—Gregory v. Walker, 
23. Same, for grantee—Where two slaves are given by a father to 
his two unmarried daughters, by separate gifts made at one and 
the same time, bis declarations at the time, showing a delivery 
of both slaves, are competent evidence as a part of the res geste, 
in a controversy respecting one of the gifts; and the subsequent 
acts of both grantor and grantee, showing an assertion of title 
to the slave by the latter, and the recognition of her title by the 
former, are also admissible evidence.—Bragg v. Massie’s Adm’r, 
24. Party’s declarations, as evidence for himself.—In an action against 
an administrator, seeking to charge him individually for work 
and labor done on a house belonging to his intestate’s estate, of 
which he had actual possession at the time the work was done; 
plaintiff having proved that defendant superintended, approved, 
and accepted the work, and defendant having adduced evidence 
of a contract between plaintiff and the decedent for the per- 
formance of the work,—plaintiff cannot be allowed to prove 
that, “ when about to commence the work, defendant not being 
present,” he said to a witness with whom, as agent of the dece- 
dent, he had made the former contract, ‘‘that he would not do 
the work under the former contract, but looked to the defendant 
individually for payment.”—Gordon v. Clapp.....-..--.------ <é 
25. Slave’s declarations.—The declarations of the slave, for whose 
conversion the action is brought to recover damages, are not ad- 
missible evidence for the defendant, unless shown to be a part 
of the res geste connected with the alleged conversion.—Gimon 
v. Baldwin.....-. peaNentasidcestee Swe csossencseeeee eaysieslaiceieieiee 
26. Vendor's declarations, as evidence against purchaser.—The declara- 
tions of the vendor of a slave, made several months before the 
sale, not explanatory of his possession or title, and not made in 
the presence of the purchaser, are not competent evidence 
against the purchaser.—Garner v. Bridges....----.-: Hicviictanwass 


III. BURDEN; WEIGHT, AND SUFFICIENCY OF PROOF. 

27. Note given as collateral security ; proof of part payment of original 
debt.—In an action on a note, which was given as collateral se- 
curity for a debt on which the defendant was not bound, proof 
of the levy and sale of property under execution or attachment 
against the original debtor, at the suit of the plaintiff, raises the 
presumption of payment pro tanto, and cists on him the onus of 
showing that the money was taken from him by older liens, or in 
some other way.—fRutledge’s Adm’r v. Townsend, Crane § Co...-- 
28. Delivery of deed.—The testimony of the subscribing witness toa 
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deed, to the effect that, immediately after its execution, the 
grantor handed it to the mother of the grantees, who were infants 
living with their mother, “and told her to keep it,” is, at least, 
sufficient to let the deed go to the jury; the intention of the 
grantor, that it should or should not be considered as delivered, 
being a question for the determination of the jury, under proper 
instructions from the court.—Gregory v. Walker...... ciseseiweses 26 

29. Execution of deed.—Where there are no attesting witnesses to a 
deed, executed by the grantor in an official character, proof of his 
handwriting, and of his official character at the date of the deed, 
is sufficient proof of its execution.—Dillingham v. Brown....-.-- 311 

30. Execution of will—Although two subscribing witnesses are ne- 
cessary to the execution of a will, their testimony is not the 
only evidence by which the due execution of the will can be 
established ; on the contrary, any defect in their testimony may 
be supplied by that of the person who wrote the will, and who 
was present when it was signed and attested, or by other evi- 
dence aliunde.—Hall’s Heirs v. Hall’s Executors 131 


31. Protest of foreign bill of exchange.—In an action on a foreign bill 
of exchange, by an endorsee against his endorser, the only evi- 
dence of protest being the deposition of the notary, and a copy 
of the protest; which copy, though appended to his deposition 
as an exhibit, does not appear to have been certified or autheuti- 
cated otherwise than by the deposition,—the court is not au- 
thorized to instruct the jury, that the deposition and exhibit “are, 
of themselves, sufficient evidence of the protest of the bill.” 
pers STEER BE omer a nt ae Scsncseesy sb cess us eeebscspec. cence sc 649 

32. Physician's license—Under section 975 of the Code, a medical 
license is competent evidence, without proof of the signatures 
attached to it.— White v. Mastin 

33. Sufficiency of evidence in criminal case.-—A charge, instructing the 
jury “that they must find the prisoner not guilty, unless the evi- 
dence against him is such as to exclude to a moral certainty 
every supposition but that of his guilt,” asserts a correct legal 
proposition, and should be given at the request of the prisoner. 
Joe'v. The State 





IV. OBJECTIONS. 


34. General objection.—A general objection to an entire question, a 
part of which calls for legal evidence, may be overruled entirely. 
Fountain v. Brown 

35. Offer of deposition containing both legal and illegal evidence—When 
an entire deposition is offered in evidence, the court is not bound 
to separate the legal from the illegal evidence which it contains, 
but may exclude it altogether.—Crutcher v. M. § C. Railroad Co. 579 

36. Error without injury in admission of evidence, prima facie, inadmis- 
sible-—The admission of evidence which, when offered, is prima 
facie inadmissible, is cured by the subsequent introduction of 

the necessary preliminary proof.—Bell v. C hambers 
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V. OPINION. 
37. Opinion of witness as expert.—A person who has served in the 
capacity of an overseer on plantations for sixteen months, is com- 
petent to give his opinion, as an expert, in reference to the amount 
of food which is sufficient for a plantation slave.—Cheek v. The 







38. Same.—In an action to recover stipulated wages as an overseer, 
the question being whether plaintiff performed his duty as an over- 
seer, a witness who frequently saw the defendant’s plantation 
while the plaintiff was in charge of it, and who is shown to have 
been an overseer for five or six years, may state that, in his opin- 
ion, plaintiff “managed pretty well.”—Spiva v. Stapleton........ 171 

39. Opinion of witness on question of sanity.—A witness who was long 
and intimately acquainted with the testator, may state his opin- 
ion on the question of sanity or insanity, in connection with the 
facts on which it is based.—Fountain v. Brown........---...---- 72 

40. To what witness may testify —A witness cannot testify that a per- 
son “was deranged or insane”; nor that “her insanity be- 
came worse because of the conduct” of her husband and another 
woman; nor that a man and a woman “lived in adultery” with 
each other: such statements are mere conclusions, or deductions 
from facts, and not the facts themselves.—Gregory v. Walker.... 26 

41. Same.—A witness cannot be allowed to testify that a person 
‘‘was insolvent,” although he states that he “ knows the fact of 
his own personal knowledge”.—Nuckolls v. Pinkston.......--...- 615 

42. Same.—A witness may testify, that a seizure of property by an 
officer, without lawful authority, “was made in an offensive and 
insulting manner.”—Raisler v. Springer...--. Sewers ue 703 

43. Same.—A witness may testify, although he is not an expert, that 

a person was “ diseased.”—Fountain v. Brown... ......2--..eee00- 































VI. PAROL AND WRITTEN. 


44, Admissiblity of parol, to change absolute deed into mortgage.—Pa- 
rol evidence is not admissible at law, to show that a deed, ab- 
solute on its face, was intended to operate only as a mortgage. 
BG aii pa Ueue OPA GIN T= 5 oo ccm ccisisiediaw aes se weeieelneekisocseeicees 89 
45. Same, to identify attachment.—Where there isan immaterial vari- 
ance in the description of the attachment in the replevy bond, 
parol evidence is admissible to explain it, and to identify the at- 
HaChmMent:——MUCREl U. ARGTOIN =.-2 <c'n sons teewcscccssccces cccccs 


VII. PARTIES. 


46. Examination of defendant as witness for co-defendant.—A defend- 
ant, against whom there is no evidence after the plaintiff has closed, 
may be examined as a witness for his co-defendant (Code, § 2288); 
but the testimony of such defendant is not be considered by the 
jury, either for or against himself.—Hurter § Hill v. Buford...... 243 

47. Same.—Where two persons are sued as late partners, for the 

price of goods sold and delivered toone of them, and a judgment 

by default is taken against the one to whom the goods were sold 
and delivered, he is a competent witness for his co-defendant, to 
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disprove the alleged partnership, though he cannot be compelled 
to testify against his consent; and where the bill of exceptions 
shows that he was excluded on the plaintift’s motion, and does not 
show that he objected to testifying, the appellate court cannot 
presume that he was excluded on account of his own unwilling- 
ness to testify.—Aicardi v. Strang, Murray § Co 

48. Same, against co-defendant.—When one of several defendants is 
examined as a witness against his co-defendants, (Code, § 2289,) 
this does not make him a general witness in the cause, nor au- 
thorize his co-defendants to cross-examine him as to any matter 
not called out by his direct examination.—Bell v. Chambers 

49. Proof of demand by plaintiff’s own oath.—The ruling of the pri- 
mary court, in holding the plaintiff to be a competent witness for 
himself, in an action against an administrator, (Code, § 2313,) is, 
at most, error without injury, when the record shows that he 
only testified to a demand under twerty dollars, as authorized by 
section 2779.—Deming’s Adm’r v. Hamil 

50. Same ; remission by plaintiff of part of demand sued for.—In an ac- 
tion on an open account, commenced in a justice’s court, and re- 
moved by appeal to the circuit court, the plaintiff may, by a 
practice long sanctioned in this State, remit the excess of his de- 
mand over twenty dollars, and thereby render himself a competent 
witness for himself under section 2779 of the Code.—S. C 





VIII. Primary anp SECONDARY. 
51. Secondary evidence of deed.—The existence and loss of a deed, ex- 


ecuted in another State, having been proved by the admissions of 
the defendant’s vendor; and also her declarations, to the effect 
that,after the loss of the original, she had procured a copy of 
the deed, and had it recorded here,—a transcript from the record, 
properly certified, is admissible evidence.—drthur v. Gayle 

52. Proof of execution of will—Although two subscribing witnesses 
are necessary to the execution of a will, their testimony is not 
the only evidence by which the execution of the will can be es- 
tablished, on the contrary, any defect in their testimony may be 
supplied by that of the person who wrote the will, and who was 
present when it was signed and attested, or by other evidence 
aliunde.—Hall’s Heirs v. Hall’s Executors 


IX. VARIANCE. 


53. Description of attachment in bond.—The omission of seventy-four 
cents, in describing the attachment in the replevy bond, is an im- 
material variance, which is susceptible of explanation by parol 
evidence of identity.— Mitchell v. Ingram.....-...--- SE ee 395 

54. Action for damages by purchaser.--In an action by the purchaser, 
to recover damages for a misrepresentation of the boundary lines 
by the vendor, in falsely stating that a mill and mill-pond were 
included in the tract, he cannot be allowed to prove what would 
have been the value of the land if the pond had been on a part of 
the tract different from that on which, according to the averment 
of the complaint, it was represented to be.—Voster v. Kennedy, 359 
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EXECUTION. 


1. Amendment.—On motion to supersede and quash an execution, the 
court may allow the execution to be amended, by striking out the 
name of one of the defendants, so as to make it conform to the 
judgment on which it was issued.—Goodman § Mitchell v. Walker 

2. Lien —An execution, regularly continued from term to term, is a 
lien on the personal property of the defendant within the county, 
(Code, § 2456,) from the time it is first placed in the hands of the 
GhettE SIAN) UAMONAN soos fast ese Secs sassheeetecsecoeemeees 63 

3. Satisfaction—A sale of property by the sheriff, under the levy of 
an execution, is, pro tanto, a satisfaction of the execution.—Rut- 
ledge's Adar v. Townsend, Crane §& C0... 22 .0ssec ccwccccsccese se's 706 

4. Application of money.—At common law, if several executions or 
attachments, having equal liens, were levied on the same prop- 
erty, and the proceeds of sale were not sufficient to pay all the 
debts in full, the funds were divided equally among the several 
claims, irrespective of their amount; and if the sum thus distri- 
buted to any one creditor was more than sufficient to satisfy his 
debt in full, the surplus was equally apportioned among the other 
creditors.—S. C. 

5. Payment to sheriff after expiration of term of office—A sheriff has 
no authority, after he has gone out of office, to receive payment of 
an execution which he has returned; yet, if he receives the money, 
and pays it over to the plaintifi’s attorney, by whom it isaccepted 
asa payment, the payment is good, and the execution thereby 
discharged.—Dubberly v. Black’s Adm’r 


EXECUTORS AND ADMINISTRATORS. 


1. Validity of grant of administration—A grant of administration 
as in case of intestacy, where the decedent left a nuncupative will, 
which has been duly admitted to probate, is voidable and revoca- 
Oi —— JF ONIN Ds IMODEO aro cca sewisineicnws <<cesesics cece sesecelccciaine 402 

2. Averment of appointment and right to sue as administrator.—Held, 
that the notice in this case showed with sufficient certainty the 
plaintiff’s appointment as administrator, and that the cause of 
action appertained to him in his representative capacity.—Dub- 
berly v. Black’s Adn’r 

3. Foreign executor ; right of action by.—Where a decedent dies in 
another State, and letters testamentary, or of administration on 
his estate, are there granted by the proper tribunal, the statute of 
limitations of this State begins to run against his estate from the 
time of such appointment, although such foreign administrator 
may have never had his letters recorded here, as authorized by 
the act of 1821.—Bell’s Adm’r v. Nickols 

4. Same ; same.—On the death of the sole or surviving trustee of an 
express trust, where the common law prevails, the title to the 
trust property descends to his heirs or personal representatives; 
but, this rule of the common law having been changed by statute 
in this State, the foreign executor or administrator would have no 
right, by virtue of his appointment, to maintain a suit here to 
enforce payment of a debt due to the trust out of assets belong- 
ing to the debtor.—McDougald’s Adm’r v. Carey 
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5. Private sale by administrator.—A private sale by an administrator, 
in his individual capacity, of a slave belonging to his intestate’s 
estate, estops the administrator from afterwards recovering the 
slave, but does not divest the title of the estate ; and if the sale is 
perfected bv delivery, and the administrator afterwards acquires 
the possession under a new contract with the purchaser, he is 
estopped from setting up against the latter the illegality of the 
original sale; consequently, a recovery against him by the pur- 
chaser, in an action founded on the subsequent contract, does not 
bar the title of the estate.—Bragg v. Massie’s Adm’r..... pers ‘ 

6. Unauthorized sale of personalty by administrator.—A sale of personal 
property by an administrator, without an order of court, or under 
an order which is void for want of jurisdiction in the court, is abso- 
lutely void, and will not support an action against the purchaser 
to recover the agreed price.—Beene’s Adm’r v. Collenberger § Co... 647 

7. What are assets in hands of husband as executor.—Where the wife 
devises to her husband, in absolute right, her interest in a planta- 
tion on which their slaves are worked in common ; and bequeaths 
all the residue of her property to him, in trust, after the payment 
of her debts, for her children; the husband is chargeable, on set- 
tlement of his accounts as her executor, with the hire of her 
slaves during the time he retains possession of them after her 
death.— Martin v. Foster’s Executor 

8. Payment by husband of debts contracted by wife dum sola.—Under 
the provisions of the Code, the husband is not entitled, on settle- 
ment of his accounts as executor of his deceased wife, to a credit 
for debts contracted by the wife dum sola, and paid by him during 
the coverture, but not shown to have been paid at the instance or 
request of the wife ; secus, as to such payments made by him after 
he had qualified as her executor.—S. C 

9. Power and duty of executor, under will, in supporting and educating 
minor children.—Where the testator directed his estate to be kept 
together, and his slaves to be hired out by his executor, until his 
youngest child attained full age or married, when the slaves were 
to be sold for general distribution among all his children ; be- 
queathed to each child a pecuniary legacy, to be paid as they 
severally arrived at full age or married; set apart the hire of the 
slaves, with the proceeds of the sale of certain real estate directed 
to be sold, as a fund for the payment of the legacies; and added, 
“It is my wish, that my minor children be educated and supported 
out of the same fund that their legacies are to be raised out of,” 
held, that the executor, although he was not appointed guardian 
of the minor children, was authorized todisburse from the proper 
fund whatever might be necessary for their support and education. 
Smith v. Kennard’s Executor 

10. Liability for interest.—An executor will not be charged with com- 
pound interest, on the final settlement of his accounts in equity, 
unless it appears that he has been guilty of such gross neglect in 
the execution of the trust as to be evidence of a corrupt inten- 
tion. SG. C..... csecce ccceccocee $0088s phones sedwus soowse jwnven.ee 695 
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11. Compensation.—To deprive an executor of all right to compensa- 
tion, it must appear that he has been guilty of gross negligence, 
or willful default, resulting in injury to the estate.—S. C....--.--- 695 

12. Solicitor’s fees, and costs. —In this case, (bill filed wy legatees 
against executor, for recovery of legacies, account and settlement, ) 
it appearing that the protracted litigation was caused by the i 
equal fault of both parties, one-half of the executor’s counsel i 
fees, and one half of the costs, were imposed upon the executor i 
individually, and the other half ordered to be paid out of the trust 
PROM mee ees tot see ar acicn ccs h oeatcevaeseasccumsotesnacensees 695 





FORCIBLE ENTRY, AND UNLAWFUL DETAINER. 


1. Sufficiency of complaint; averment of possession—An averment 
that the plaintiff was “lawfully and peaceably possessed of a ; 
leasehold interest or estate in the following premises,” is not a 
sufficient averment of actual possession.— Townsend v. Van Aspen, 572 

2. Same ; averment of entry and detainer—An averment that the de- 
fendant “forcibly and unlawfully entered upon said premises, and 
now, although he has been notified in writing to quit said 
premises, still forcibly detains the same, and unlawfully refuses 
to quit,” though fuller than necessary, is substantially good.— S. C. 572 

3. Same; description of premises.— The following premises, situated 
in the city of Mobile, pnd known and described as follows: all 
that certain piece, parcel, or lot of land, known as No. 268 of the 
Orange Grove tract, situated on the corner of Jackson and Lips- 
comb streets, in thecity of Mobile,”—is a sufficient description of 


4. Recovery by plaintiff after expiration of lease.—Since the question 
of title is not in issuein action of forcible entry and de- 
tainer, (Code, § 2859,) the fact that the plaintiff’s lease, under 
which he was in possession at the time of the defendant’s entry, 
has expired before the trial, isno bar toa recovery by him.—S. C., 572 


FRAUD. ’ 


1. What constitutes fraud by vendor.—Yo constitute a fraud on the 
part of the vendor, in misrepresenting the location of the bound- 
dary lines of the land and the capacity and quality of mills situate 
on the lands, it is not necessary that the representations should 
be known by him to be false, nor that they should be made under 
circumstances manifesting a recklessness of truth on his part. 
WOStGr ©; ORNUAW 8 AUNT ane eccccacionacccewesitsicaiccac cos s/s sees 359 

2. Same.—A representation by the vendor, as to the location of the 
boundary lines of the land, or as to the capacity and qualities of 
a mill situated thereon, cannot be declared, as matter of law, the 
statement of an opinion ; but it is a question for the jury to decide, 
whether it is the statement of an opinion or a fact.—S. C.....-. 359 

3. Same.—A statement by the vendor, made pending the negotia- 
tions between him and the purchaser, to the effect that his wife, 
if she survived him, would only be entitled to dower in the lands 
ot which he died seized and possessed, and not in lands sold and 
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conveyed by him during the coverture, is a misrepresentation as 
to a matter of law, and does not constitute a fraud.—Martin v. 
NOR Teco teehee tn ah ciosenis oe euce as bh andaweeealeses 637 


FRAUDS, STATUTE OF. 

1. Contract for sale of land, §c.—A promise by the vendor, made 
pending the negotiations between him and the purchaser, to pro- 
cure a relinquishment of his wife’s right to dower in the lands, is 
within the statute of frauds (Code, § 1551.)—Martin v. Wharton... 637 

2. Contracts required to be in writing ; averment of.—In pleading or de 
claring on a contract which is required to be in writing, (Code, 

§ 1551.) it is not necessary to aver that it was reduced to wri- 








3. What is general assignment.—A deed, by which a debtor conveys to 
a trustee, for the benefit of certain specified creditors, substan- 
tially all the property he holds subject to legal process ir this 
State, is a general assignment, (Code, § 1556,) and enures to the 
benetit of all his creditors equally. k. 518 
4. Validity of assignment for benefit of creditors ; assent of beneficia- 
ries.—Aun assignment, by which a debtor conveys to a trustee, for 
the benefit of all his creditors equally, all his property, real and 
personal: and which authorizes the trustee “to sell and dispose of 
the said real and personal estate, and to collect the said choses in 
action, using a reasonable discretion as to tle times and modes of * 
selling and disposing of said estate, as it respects making sales for 
cash or on credit, at public auction or private contract, and with 
the right to compound for the said choses in action, taking a part 
of the whole, when he shall deem it expedient so to do,’—is not 
vitiated by the general description of the property conveyed, nor 
by the failure to specify the names of the creditors, nor by the dis- 
cretion given to the trustee as to the terms and mode of sale ; nor 
is the asseut of the creditors necessary to uphold the assignment 
against the liens of subsequent attachments.——England § Lee v. 
Teeynolds, Devo G C0... a ow 22 nee ccs ccceces sences coves: Sevcce ses 
Validity of deed of ine for benefit of creditors.—A deed of trust 
executed by an insolvent debtor, to his mercantile partner as 
trustee, who is cognizant of his pecuniary circumstances, for the 
purpose of securing a debt due to the trustee’s wiie, arising from 
the investment of moneys belonging to her separate estate in the 
partnership business, and the use of the partnership assets by the 
grantor in payment of his individual debts; which conveys the 
grantor’s residence and household servants, together with his in- 
terest in the partnership assets, after paying the partnership 
debts, then due, or afterwards created; postpones the law-day for 
more’than three years; authorizes the retention of possession by 
the grantor, and the continuation of the partnership business, 
until the trust is closed according to its terms; and directs the 
trustee to settle’ up the partnership business, if any of the gran- 
tor’s creditors should attempt to subject his interest therein to 
the payment of his debts, and to close the trust if default was 
made by the grantor in the annual payment of interest on the 
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secured debt,—is fraudulent and void as against creditors.—Code, 
Py sinh oso cnc canntsnuawwsdigmomunaeanadiams 
6. Validity of voluntary conveyance as against creditors.—A voluntary 
conveyance by a husband to his wife, if free from fraud, actual 
or constructive, will sometimes be upheld in equity, as against 
subsequent creditors of the husband; but proof of an intent to 
hinder and defraud his creditors, will avoid the deed, and render 
the property subject to subsequent debts.— Williams v. Avery, .... 
7. Validity of mortgage—The case of Walthall’s Executors v. Rives, 
Battle § Co., (34 Ala. 91,) as to the validity of a mortgage given to 
indemnify a surety, re-affirned.—Rives, Battle § Co. v. Walthall’s 
ROUTER ene eens oo winie s/o Sos oes saan wan cee oeeecot cone eee 


GARNISHMENT. 


1. Lien—A judgment creditor, who sues out process of garnish- 
ment against the judgment debtor of his debtor, acquires a lien 
by the service of the garnishment, which will prevail over an 
equitable set-off afterwards acquired by the garnishee against the 
judgment.— Warfield v. Campbell .... .... 2.2 022200 coon ee coc ece ce 

2. Liability of trustee as garnishee.—Where the answer of a garnishee 
states, that he is the trustee in a deed of trust_executed by the 
defendant,—the validity of which is not assailed for fraud, and 
which provides for the conversion of the assets into money, the 
payment of certain preferred creditors, and the distribution of the 
residue among all the other creditors equally; that he has paid 
the preferred debts, and that the balance remaining in his hands 
is not sufficient to satisfy in full the unpreferred debts,—no jndg- 
ment can be rendered against him on the answer, although he 
does not specify the names of any of the;unpaid creditors.—Light- 
JOOC@: MGs MMOOCLOMMNGs 3155 6odss oss ccete nes uses eeeas seeeinls 


GIFT. 
1. Remainder by parol gif.—In this State, a remainder in personal 
property cannot be created by parol gift.—Ragsdale v. Norwood, 


GUARDIAN AND WARD. 

1. Marriage of female guardian—The marriage of a woman, who 
has been appointed and qualified as guardian of her infant chil- 
dren by a former husband, has the effect of joining her husband 
with her in the guardianship.—Martin v. Foster’s Executor....-. 

2. Charge for board of ward allowable to guardian, but not as executor. 
There is no principle of law, which denies to the husband, who, 
by marriage, became guardian jointly with his wife of her infant 
children by a former husband, the right to charge his wards a 
reasonable sum for their board; but he cannot claim a credit for 
their board or tuition, on settlement of his accounts as executor 
of his deceased wife’s will.—S. C....--...-++++- eaestess o ceccce ee 


HABEAS CORPUS. 
See CRIMINAL Law, 17. 
CONSTITUTIONAL Law, 2, 3, 4. 
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HUSBAND AND WIFE. 
1. Husband’s marital rights in and to wise’s personalty.—Prior to the 


passage of the laws securing to married women their separate 
estates, the husband’s marital rights attached to a slave given to 
his wife, while unmarried, by her father, unless the terms of the 
gift secured the property to the separate use of the danghter; 
and on a subsequent exchange of the slave for another, during the 
coverture, by and with the assent of the husband, his marital 
rights equally attached to the slave obtained by the exchange. 
TDD, OPIS 6 RI Osiris ois oo woe ekoes semaeonbeneeecenteen 


2. Same.—The possession of one tenant in common being the posses- 


sion of both, the husband’s marital rights attach to slaves which 
are in the possession of a person who is a tenant in common with 
PHO WREOl-—s) MISS PROM nooo esns ents os 0cckessscsest swewwse 
3. Same.—At common law, if personal property was given to the 
wife during coverture, without words creating in her a separate 
estate, and passed into the possession of the husband, his marital 
rights thereby attached ; and no subsequent declarations on his 
part, disclaiming title in himself, and acknowledging that the 
property belonged to his wife, could divest his title at law, so as 
to enable the wife to defeat an action by his personal representa- 
tive; but, if the husband disclaimed all title to the property be- 
fore the title vested in him, and elected to receive and hold the 
property merely as trustee for the wife, and died while so holding 
the possession, his personal representative could not recover the 
property from the surviving wife, even though such disclaimer 
and election on his part were founded in ignorance or mistake as 
to his legal rights; and in case of such original disclaimer and 
election by the husband, his subsequent declarations, assert- 
ing title in himself, and the payment of taxes on the property as 
his own, though they are circumstances to which the jury may 
look in determining his intention in reference to the property, did 
not, as matter of law, operate a change of the title from the wife 
to himself.—Machen’s Executor v. Machen...-.....---- ..---2----- 
4. Separate estate of wife; how created.—In a deed of gift to an un- 
married woman, a provision declaring that, “should she hereafter 
marry, the said property is not to be subject to the debts of her 
hnsband,” does not create a separate estate in the donee.—Lewis v. 
SOO pa san ee unis bows Sab ee sak ac seen eess Sati cso sbss see ces ecu 
5. Same ; same.—A conveyance of a slave to “R. W., wife of W. W., 
and her bodily heirs, to their exclusive use, benefit, and behoof,” 
creates a separate estate in R. W., to the exclusion of the marital 
rights of her husband.— Williams v. Avery..---....22++-2++++0+-- 
6. Same; same.—It is settled in this State, that a valid gift of per- 
sonal property, to the separate use of a married woman, may be 
made orally.—Machen’s Executor v. Machen......-...--.--+-+---- 
7. Same ; how conveyed or charged.—The separate estate of a married 
woman, held under the provisions of the Code, can only be con- 
veyed by her and her husband jointly, by instrument of writing 
attested by two witnesses, (§ 1987,) and cannot be subjected in 
equity to the payment of her debts or contracts; and, by virtue 


of section 1997, the same principle applies to property held by her 
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under the acts of 1848 and 1850, where the debt or contract has 
been incurred or entered into since the 17th January, 1853, when 
the Code became operative.— Warfield v. Ravesies and Wife..-.--.- 518 
8. Same, under chancery decree ; in whom legal title vests—Where the 
future earnings of a married woman are settled on a trustee for 
her separate use, by a decree in chancery rendered under the 4th 
section of the act of January 31, 1846, and she afterwards pur- 
chases a slave with her separate earnings, the legal title vests in 
the trustee to whom the vendor’s bill of sale purports to convey 
it for her separate use, and not in the trustee named in the decree. 
SG FO kiki stein cencmsicisassieedcasusnsheabieean 615 
9. Acknowledgment of deed by married woman.—The case of Boykin v. 
Rain, (28 Ala. 332,) as to the sufficiency of the acknowledgment 
of a deed by a married woman under the act of 1803, (Clay’s Di- 
gest, 155, § 27,) re-affirmed.—Ala. Life Insurance § Trust Co. v. 





10. Payment by husband of debts contracted by wife dum sola.—Under 
the provisionsof the Code, the husband is not entitled, on settle- 
ment of his accounts as executor of his deceased wife, to a credit 
for debts contracted by the wife dum sola, and paid by him during 
the coverture, but not shown to have been paid at the instance or 
request of the wife ; secus, as to such payments made by him after 
he had qualified as her executor.— Martin v. Foster’s Executor..... 688 

11. What are assets in hands of husband as executor.—Where the wife 
devises to her husband, in absolute right, her interest in a planta- 
tion on which their slaves are worked in common ; and bequeaths 
all the residue of her property to him, in trust, after the payment 
of her debts, for her children; the husband is chargeable, on set- 
tlement of his accounts as her executor, with the hire of her 
slaves during the time he retains possession of them after her 
CRU Ocenia coun orcas Saniev neweec = nbs souiscaasanesecleseeee 688 

12. Marrigge of female guardian.—The marriage of a woman who 
has been appointed and qualified as guardian of her infant 
children by a former husband, has the effect of joining her hus- 
band with her in the guardianship.—S. C........---..------.-..- 688 

13. When wife may come into equity—A married woman cannot 

come into equity, to protect her interest in slaves, which she 

claims under a verbal gift, against subsequent execution credit- 

ors of the grantor; nor where she claims under a deed of gift, 

and shows by her bill that the trustee, to whom the legal title 

was conveyed for her use, has interposed a claim at law.—Kirk- 

sey 0. Stewart Ff DU0ius. .. 2. ..ccsoccaccccesccccce coccce sconce cocs 692 


INDIAN RESERVATIONS. 

1. Approved contract of sale-—A transfer by a Creek Indian of his 
reservation under the treaty of 1832, approved by the president 

of the United States, confers on the transferree such title as 
will support an ejectment; and where the grantees are a part- 
nership, each partner may maintain a separate action for his un- 
divided interest.—Tarver v. Simith...... 2 02-2 eeenee ec cece ceccee 135 
IIGO; TIN ANGRENY Os DOWN 6 wocic ccc cccccewicscecnsscoicccsiececevess 
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2. Assignment of approved contract.—An assignment, not under seal, 
of an approved contract for the sale and purchase of an Indian re- 
servation, although it does not convey to the assignee the title 
conferred by the approved contract, is nevertheless sufficient to 
authorize the issue of a patent to him; and the validity of a pat- 
ent, subsequently issued to the assignee, is not affected by the 
fact that the assignment was not under seal.—S. C.......... 135, 311 








INDICTMENT. 
See CRIMINAL Law, 7,8. 


INJUNCTION. 
See Bonps, 6, 7, 8. 
CHANCERY, 4, 5, 6, 7. 


INSOLVENT ESTATES. 

1. What is sufficient filing of claim.—The verification of a claim 
against an insolvent estate is not filed within the meaning of the 
statute, (Code, § 1847,) when it is merely placed by the creditor’s 
attorney in the probate judge’s office, in the box appropriated to 
such papers, without the knowledge of the judge or his clerk, and 
without calling the attention of either of them to it until after the 
expiration of the nine months prescribed by the statute for the 
filing of claims.—Phillips, Goldsby § Blevins v. Beene’s Adm’r.... 248 

2. Verification of claim.—-An affidavit, made by an agent, who states 
that “he knows the within claim is just, true, and unpaid,” is a 
sufficient verification of a claim against an insolvent estate (Code, 
§ 1847); but, if the affidavit describes the claim as “charged 
against the estate of Jesse B. deceased,” instead of Benjamin Y. 
B., it will not support a decree allowing the claim.—Beene’s Adm’r 


pO ay N90. cnc a aa wow eee wes onscsbocteatises cov esccs ceases 647 

INTEREST. 

See CHANCERY, 16. 
EXECUTORS AND ADMINISTATORS, 10. 

JOINT TENANTS, AND TENANTS IN COMMON. 

1. Action between.—If one tenant in common of a remainder in 
slaves, during the existence of the particular estate, obtains pos- 
session of the slaves, and sells and conveys them as his absolute 
property, his co-tenant may maintain a special action on the case 
against him.— Arthur v. Gayle...-.-.----- ---- -2- 2-2 eee eee ene 259 

2. Possession.—The possession of one tenant in common is, in law, 
the possession of both.— Williams v. Avery...-...----.-----+---- 115 

JUDGMENTS. 


1. Conclusiveness.—A judgment in an action of trespass to try 
titles, which recites that the defendant has voluntarily aban- 
doned the possession of the land, with all claim of title thereto; 
that the plaintiff has taken possession; and that thereupon 
came a jury, who assessed the plaintiff's damages; and by which 
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it is considered by the court, that the plaintiff recover of the de- 
fendant the damages so assessed,—does not preclude the defend- 
ant, in a subsequent chancery suit to redeem the land, institu- 
ted by him as an assignee of the equity of redemption, from in- 
sisting that the recovery was based on a mortgage to a partner- 
ship, of which the plaintiff was a member, and that the mort- 
gagees are therefore chargeable with the amount received by the 
plaintiff under the judgment.—Burron, Meade § Co. v. Paulling, 

2. Same.—Where the plaintiff consents of record, on motion for a 
new trial by the defendant, that the verdict may be reduced to 
a specified sum, for which a judgment is thereupon rendered in 
his favor; and the judgment further recites, “that this agree- 
ment between the parties is made and entered into as a compro- 
mise and final settlement of the matters and things in contro- 
versy in this suit,”—the defendant is not thereby precluded, in a 
subsequent chancery suit, instituted by him as an assignee of 
the equity of redemption, against the plaintiff as mortgagee, 
from insisting that the amount paid by him under the judgment 
shall be credited on the mortgage debt.—S. C........---.------ 

3. Same-——Where a verdict is rendered, by consent, for the 
plaintiff in ejectment, for the several lots sued for; and 
the value of each lot, and of the improvements erected 
thereon by the defendants, is separately assessed; and, on 
the plaintiffs declining to pay for the assessed value of the 
improvements, 2 judgment is rendered, requiring each de- 
fendant to pay to the plaintiff the assessed value of his 
lot, and declaring that, “on the payment of the said sums re- 
spectively, the defendants shall retain the possession of the 
premises, free and discharged from recovery by said plaintiff, 
and from all claims and actions whatever for the recovery of 
title or possession of said premises, and from all such claims by 
them and all claiming under them, then said payment shall be a 
bar,”—such judgment, and payment made according to its terms, 
divests the plaintiff’s title to the land, as between the parties to 
the suit and their privies, and transfers to the defendants such 
title as will support an ejectment; and a tenant who was in 
possession of a part of the premises, and was served with pro- 
cess in the suit, and who attorned to a purchaser from his land- 
lord pending the suit, and whose new landlord was made a 
party defendant to the suit, is estopped, as against his new land- 
lord, from denying the effect of the judgment.—Knoxz v. Easton, 

4. Same.—A judgment at law in favor of the plaintiff, in an action 
by a riparian proprietor to recover damages for an unauthorized 
diversion of water from the stream, is not conclusive evidence 
in his favor, in a chancery suit instituted by him against the de- 
fendant to restrain a diversion of the water, unless the identity 
of the cause of action in the two suits is shown.—Potier’s Execu- 
OEE OUP OUR ins orcs cic sl ocine aionie Soee, 55 SR ERR ee Sie oe 

5. When judgment final may be rendered without jury —In an action 

on an open account for goods sold and delivered, and to recover 
money paid by plaintiff for defendant, the court is not authorized 
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to render judgment final by default, or nil dieit, without the in- 

tervention of a jury.—Porter v. Burleson § Davis.........-.... 343 
6. Payment to clerk.—A clerk has no authority, before judgment, 

to receive payment of the plaintift’s debt ; yet, if he receives the 

money from defendant before judgment, retains it in his hands 

until after judgment, and then manifests, by some plain and 

unequivocal act, his intention to hold it in his official capacity 

as clerk, the payment is good, and the judgment thereby dis- 

CHATZCA.— Governor O: DrOAG so wswecsicdns cccees sossceseess Seeanae 252 





JURISDICTION. 


1. Of probate court, to order sale for partition —Where slaves are be- 
queathed by a testator to his daughter, “for the use of said 
daughter and her children,” the probate court has no jurisdiction 
under the act approved February 5, 1856, (Session Acts, 1855-6, 

p. 20,) to order a sale of the slaves for partition, on the applica- 
tion of the guardian of the children.— Wimberly v. Wimberly..... 40 

2. Of probate judge, to revise proceedings of magistrate under peace- 
warrant.—A probate judge has no jurisdiction, on habeas corpus 
or otherwise, to revise an order made by a justice of the peace, 
requiring a party to give security to keep the peace, and direct- 
ing his imprisonment until such security is given; the only 
mode of revising the action of the justice, is by an appeal to the 
circuit court under section 3351 of the Code.—Coburn, Ex parte, 237 


3. Of register in chancery, sitting for probate judge—When the pro- 
bate judge is incompetent to preside in the matter of the pro- 
bate of a will, (Code, §§ 560, 1910-12,) the proceedings are not 
required to be instituted in the probate court, and thence trans- 
ferred to the register in chancery, but may be commenced before 
the register; nor is it necessary, in such case, that the petition, 
propounding the will for probate, should show the incompetency 
of the probate judge, when his incompetency is otherwise shown 
by the record,—as by a recital in the minute-entry that the con- 
testant is his mother.in-law.—Hooks v. Barnett’s Executor..:.-. 607 


4. Of special supreme court—When two of the judges of the 
supreme court are incompetent to sit in a cause, and the remain- 
ing judge, being of opinion that the judgment of the court be- 
low ought to be reversed, certifies the facts to the governor for 
the appointment of a special court, (Code, § 573,) and then goes 
out of office, before the cause is decided by the special court,— 
the authority of such special court is at an end; and if the suc- 
ceeding judge is competent to sit in the cause, it must be heard 
before him; and if he is of opinion that the judgment should be 
affirmed, his judgment is of the same force and effect as if it 
were the judgment of a majority of the supreme court.—Good- 
MES NOD), MUN 5 osc own cc cke saseweseiecesseceseccescces 142 


5. Of justice of the peace in criminal cases.—A justice of the peace 
has no authority, under our statutes, to issue a warrant 
for the arrest of a person in his county, on an affidavit charging 
him with the commission ofa criminal offense in another county ; 
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such warrant, therefore, and all proceedings had junder it, are 
absolutely void.— Woodall v. McMillan..... 2... ---. 220+ cnee eneee 622 
See, also, CONSTITUTIONAL Law, 2, 3, 4. 


JURORS AND JURY. 


1. Competency of juror.—An assault with intent to commit murder 
is “an offense of the same character” as murder, within the 
meaning of the statute (Code, § 3583) defining the grounds of 
challenge to jurors in criminal cases.—Crockett v. The State.... .. 387 
2. Waiver of jury trial—In a summary proceeding against a sheriff, 
for failing to make the money on a fi. fa., if the defendant makes 
default, it is the duty of the court to render judgment on the 
evidence, (Code, § 2599,) without the intervention of a jury.— 
MOMS WY COD pelea ears. Atos Joust siaweniaccece ses cumee es 315 
3. When judgment final may be rendered without jury.—In an action 
on an open account for goods sold and delivered, and to recover 
money paid by plaintiff for defendant, the court is not author- 
ized to render judgment final by default, or nil dicit, without the 
intervention of a jury.—Porter v. Burleson § Davis .......----- 343 
See, also, CHARGE OF CouRT. 


JUSTICE OF THE PEACE. 


1. Criminal jurisdiction —A justice of the peace has no authority, 
under our statutes, to issue a warrant for the arrest of a person 
in his county, on an affidavit charging him with the commission 
of a criminal offense in another county ; such warrant, therefore, 
and all proceedings had under it, are absolutely void.— Woodall 
DIN ec eae eects arco ona sags acee a semse wae capecceees 622 
2. Proof of demand by plaintiff's own oath.—The ruling of the pri- 
mary court, in holding the plaintiff to be a competent witness for 
himself, in an action against an administrator, (Code, § 2313,) is, 
at most, error without injury, when the record shows that he 
only testified to a demand under twerty dollars, as authorized by 
section 2779.—Deming’s Adm’r v. Hamil....... 2... +2222 sseeee- 686 
3. Same ; remission by plaintiff of part of demand sued for.—In an ac- 
tion on an open account, commenced in a justice’s court, and re- 
moved by appeal to the circuit court, the plaintiff may, by a 
practice long sanctioned in this State, remit the excess of his de- 
mand over twenty dollars, and thereby render himself a competent 
witness for himself under section 2779 of the Code.—S. C........ 686 


LANDLORD AND TENANT. 
1. What creates relation ; estoppel en pais.—If land is given, by parol, 
to an infant, and his mother enters into the possession, under 
an agreement with the grantor to hold it for the infant, the tech- 
nical relation of landlord and tenant is not thereby created be- 
tween the infant and his mother; yet the mother is estopped from 
denying the infant’s title, on the same principle which applies 
between landlord and tenant.—Russell v. Erwin’s Adm’r....-...-- 44 
2. Attornment to stranger; adverse possession—An attornment by 
a tenant to a stranger, who claims to own the land, although it 
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may be ineffectual to create the relation of landlord and tenant 
between them, because of an estoppel against the tenant in favor 
of the landlord under whom he entered, nevertheless destroys the 
adverse character of his possession as against such claimant.—S. C. 44 
3. Same.—As against all persons except the mortgagee and those 
claiming under him, the mortgagor is considered the owner of 
the land, so long as he remains in possession; and if the mort- 
gagee does not disturb the possession of the mortgagor’s tenant, 
nor otherwise assert his rights under the mortgage, an attornment 
by the tenant to a subsequent purchaser from the mortgagor is 
valid and effectual as between themselves.—Knox v. Easton,....- 345 
Estoppel against tenant from denying landlord’s title—A tenant 
is estopped from denying his landlord’s title, without first sur- 
’ rendering the possession under the tenancy; and the estoppel 
) 








“= 


equally applies to his wife, living with him, and occupying simply 
as his wife under the tenancy, and to any third person who holds 
under him or his wife.—Russell v. Erwin’s Adm’r.......--..----- 44 


5. Same.—A tenant, when sued for rent under an express contract, 
is estopped from denying the title of his landlord, or from in- 
sisting that, under section 2129 of the Code, the action should 
have been brought in the name of certain infants, to whom the 
land belonged, and whose guardian the plaintiff was.—Grifith 
Dy fo BE ona eo 393 


LEGACY AND DEVISE. 


1. Bequests to charity held validi—An executory bequest of money to 

“ Pilgrims’ Rest Association,” ‘to be loaned out by commissioners 

to be appointed by said association, and the interest to be equally 

divided annually between the ministers having charge of 

churches in said association :” and a similar bequest to “ Vienna 

and Cochran’s Mill Beat,’ to be received and loaned out by three 

commissioners elected by the people of the beats, the interest to 

be collected annually, “and applied by said commissioners to the 

education and tuition of all the pauper and poor children of said 

7 beats whose parents are not able to support them,”—are both 
| valid, and will be upheid in equity.— Williams v. Pearson....... 299 


2. Bequest to daughter “ and begotten heir or heirs of her body,” with 
executory bequest over to charity — Where the testator, after giving 
several specific legacies, by ‘the sixth clause of his will, be- 

5 queathed “the residue” of his property, which was described as 
consisting of a tract of land and certain slaves, to his daughter, 

“and the begotten heir or heirs of her body ;” then directed 

“the balance” of his estate to be sold, and the proceeds of sale, 

after payment of his debts, to go to his daughter; and, by the 

seventh clause, directed that, ‘‘if she should die without’a sur- 

viving heir or heirs of her body,” “all her property” should be 

ij sold, “and all her estate be equally divided into two parts,” 
h which he bequeathed to valid charities,—held, that the execu- 
tory bequests included the corpus of all the property given to 
the daughter by the sixth clause, but did not include the rents, 
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LEGACY AND DEVISE—ContTINUED. 
income, and profits of the estate, remaining undisposed of at her 
death, since they vested in the daughter absolutely.—S. C...--. 
3. Bequest to children and “ heirs of their body,’ with executory devise 
over.— Where a testator devises and bequeaths property, real and 
personal, to each of his children; declaring, in a subsequent 
clause, “all of the above property is given and bequeathed to 
my children and the heirs of their body, and for their proper 
benefit and use, and not to be disposed of by the husbands of my 
said daughters, and to revert to my family in all cases where my 
children may die without issue”; and adding, “this item is 
merely intended to entail the property given to my sons, as far 
as can be done consistently with the laws of the country,”—an 
absolute estate is thereby vested in a son who survives the tes- 
tator, and then dies leaving children, and such children take 
nothing under the will.—Goldsby v. Goldsby’s Adm’r.. ...------- 
4. Bequest to grand-son, with limitation over on his death without wife 
or child.—Where a testator bequeathed to his grand-son certain 
slaves, a specified sum of money, and a quantity of old sterling 
plate, and added to the bequest these words, ‘‘ But, if said grand- 
son should die, leaving a wife, but no child, nor the descend- 
ants of any child, in that case it is my will, that his wife shall 
take the interest in the estate devised to him by me, to which 
the laws of Alabama would entitle her if he were seized and 
possessed of the same in fee-simple, and the balance of said 
estate I will to be divided equally between my three eldest sons 
or their families,”—held, that the absolute interest in the prop- 
erty vested in the grand-son, subject to be divested by the hap- 
pening of the specified contingency ; and that on his death, leav- 
ing neither wife, child, nor descendant, the title passed to his 
administrator, and the testator’s three eldest sons took nothing. 
DROCTOR Ls RENOWN S FAO oc eoccccpne wens bic rouisennwsiecrs naan 
5. Abatement of specific and residuary legacies—Au executor, who is 
also residuary legatee under the will, cannot maintain a bill in 
equity against the specific legatees, for an abatement of their 
legacies, on account of expenses incurred by him after paying 
their legacies in full, when it it appears that he has received, as 
residuary legatee, more than the entire amount of the expenses 
so incurred, and that he voluntarily paid the specific legacies 
without requiring refunding bonds from the legatees.—White v. 
WGOWTB cst tease ees hed. ee coas he ees Seb Wales malSewiencmas 
6. Marshalling assets among legatees.—Where the expenses of support- 
ing and educating minor children are charged exclusively upon 
a specific fund, upon which certain pecuniary legacies are charged, 
but the latter are not limited to that specific fund, a court of 
equity will, if necessary, so marshal the securities as to give to 
the former charge a priority of payment out of the specitic fund. 
ISNA), ACONNOP ER IULECUUON << o:cin's: oicwic sicaa cas wan scemcscuncs rie 


LIBEL AND SLANDER. 
1. When action lies for words used in judicial proceeding.—Words, spo- 
ken or written, in the course ofa judicial proceeding, by the court, 


404 


695 
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LIBEL AND SLANDER—COonNTINUED. 
the parties, or the counsel, if relevant, will not support an action 
for defamation; nor when irrelevant, ifthe speaker or writer be- 
lieved that they were relevant, and had reasonable or probable 
cause so to believe; nor in any case, without proof of actual 
eS Sy ey ee ee ee eee 279 
2. Averment of want of probable cause.—An averment that the al- 
leged defamatory words were irrelevant, ani were used “‘ with- 
out justifiable cause or excuse,” is not equivalent to an allegation 
of the want of probable or reasonable cause.—S. C....-....:.---- 279 


3. What is available defense wnder general issue—Where the alleged 
defamatory words were contained in cross-interrogatories pro- 
pounded to a witness in a former suit between the parties, it is a 
good defense under the general issue, that the defendant pro- 
pounded the interrogatories for the purpose of laying a predicate 
to impeach the witness, and honestly believed that he had the 
nis sc be nee nisinwe dian ceennncuwsse conse 279 

4. Proof of publication.—In such case, the fact that the cross-interro- 
gatories to a witness, which contained the alleged defamatory 
words, signed by the defendant, and in his handwriting, were 
found in the clerk’s effice, tends to show a publication by him, 
and may go to the jury as evidence of publication.—S. C......... 279 

5. Proof of relevancy.—The mere fact that a deposition, taken on in- 
terrogatories and cross-interrogatories, was read in evidence on 
the trial, does not justify the conclusion, as matter of law, that 
the cross-interrogatories called for relevant matter.—S. C......- 279 





LIEN. 

1. Of attachment and mortgage-—Where an attachment is levied on 
mortgaged property before the mortgage is left with the proper 
officer for registration, its lien is superior to that of the mortgage. 
ne Re es ee ee 657 

2. Of attorney.—An attorney-at-law has alien ona judgment or de- 
cree recovered for his client, to the extent of his fees for services 
rendered in the cause, which will prevail overan equitable set-off 
afterwards acquired by the defendant.— Warfield v. Campbell...... 527 

3. Of execution.—An execution, regularly continued from term to 
terin, is a lien on the personal property of the defendant within 
the county, (Code, § 2456,) from the time it is first placed in the 
hands of the sheriff.— King v. Kenan...... 2.2202 ceccceccccce aces 63 


4. Of garnishment —A judgment creditor, who sues out process of 
garnishment against the judgment debtor ot his debtor, acquires 
alien by the service of the garnishment, which will prevail over 
an equitable set-off afterwards acquired by the garnishee against 
the judgment.— Warfield v. Campbell... .... 2... 22.2 ccccce cccccece 527 


5. On steamboats and vessels.—The statute giving a lien on steam- 
boats and other vessels, for work done or materials supplied, and 
for the wages of the officers, laborers, and crew, (Code, § 2692,) 
makes no distinction between the two classes of creditors... Mc- 
Clurev. Steamboat James Dellett.... 2.2.2. cece cccccecccccs cose cece - 336 
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LIMITATIONS, STATUTE OF. 

1. Against whom statute runs.—Although the statute of limitations 
does not run against the United States, it runs against any pri- 
vate individual who holds such a legal title as, without a patent, 
will support an ejectment.—Dillingham v. Brown.........---..-- 

2. Same.—The act of 1843, (Clay’s Digest, 329, § 93,) which prescribes 
ten years as the limitation to actions for the recovery of lands, 
does not apply to actions by the State, since the State is neither 
expressly named, nor clearly intended to be included in its provis- 
ions; but this principle does not extend to a suit brought in the 
name of the State, for the use of a particular township, to recover 
lands which constituted a part of the sixteenth section.—WMiller 
Ue PRO aso seo os seas ses cteete Se ccseeebsta consteesebads 

3. When statute begins to run against decedent's estate.—Where a dece- 
dent dies in another State, and letters testamentary or of admin- 
istration on his estate are there granted by the proper tribunal, 
the statute of limitations of this State begins to run against his 
estate from the time of such appointment, although such foreign 
administrator may have never had his letters recorded here, as 
authorized by the act of 1821. (Clay’s Digest, 227, § 31.)—Bell’s 
DUGAN T VS LONO US occewanee cea susisicus co cieas ot csesisecuctneess wees 

4. Limitation of action on covenants in lease.—Under the law which 
was of force before the adoption of the Code, (Clay’s Digest,327, 
§ 81,) sixteen years was the limitation of an action to recover 
the rent reserved by a lease under seal; and where the cause of 
action accrued before the Code went into operation, that statute 
applies, by virtue of the act approved February 15, 1854.—Session 


Acts 1853-4, p.71.—Cage § Salter v. Phillips...............-.... R 


5. Limitation of criminal prosecution—An indictment for selling 
liquor to a slave, ‘“‘ whose name and whose owner are unknown to 
the jurors,” although fatally defective on demurrer, contains a 
sufficient description of the offense charged to uphold a recogni- 
zance, based thereon, for the appearance of the defendant at the 
next term to answer a new indictment; and if a new indictment 
is found at the next term, although after the lapse of twelve 
months from the commission of the offense, (Code, §§ 3374, 3376,) 
the statute of limitations is no bar: to the prosecution.—foster v. 
RMN MIAN Aenea alaieaieinan/aeia'sjes\es)c's's/0 #/sicieieaiieinldsiceusisiwmeans 
See, also, ADVERSE POSSESSION. 


LUNATICS. 

1. Inquisition to be had before probate judge.—Under the provisions of 
the Code (§§ 2750-53,) an inquisition of lunacy must be tried be- 
fore the probate judge, who must preside at the trial, administer 
the oath to the jurors, and receive their verdict when rendered: if 
the trial is had before the sheriff, in the absence of the probate 
judge, the proceedings are coram non judice and void.—Laughing- 
ROUS6 0 LOARGRRGROUIGS «ono i0dia.cenc cond cecseces csesansensscesies 


MARSHALLING ASSETS. 
See CHANCERY, 8, 9. 
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MORTGAGE. 

1. Absolute deed held mortgage.—A deed, absolute on its face, which 
is shown to have been intended to secure an antecedent debt, and 
to have been accompanied with a parol agreement that, on the . 
payment of the debt within a reasonable time, the land should be 
conveyed to the grantor, will be treated in equity as a mortgage. 
ER MONT OWL E tte soso she coh eeMuaes chisccosbates hs aceeinw vnc 

2. Absolute bill of sale and defeasance together construed as mortgage. 
A bill of sale for a slave, which is absolute on its face, and which 
recites the payment of a consideration much less than the real 
value of the slave; and a defeasance executed by the purchaser 
on the same day, by which he agrees to reconvey the slave at the 
end of the year, provided he should then be alive, and provided 
the vendor should pay him the amount of a debt then existing, 
and any other debt which he might contract during the year,— 
ecnstrued together, constitute a mortgage.—Davis v. Hubbard..... 185 

3. Difference between mortgage and conditional sale.-—A conveyance, in 
the usual form of a deed of bargain and sale, which recited as its 
consideration the present payment of $690 by the grantee (P.) to 
the grantor (M.), and contained the usual covenants of warranty, 
with a stipulation added in these words: “Now it is agreed be- 
tween the parties, and is hereby made a part of this obligation, 
that if the said M. pay, or cause to be paid unto the said P., on or 
before the Ist day of January next, the sum of $600, which amount 
the said P. this day paid to him in consideration of the above 
purchase, then this obligation to be void, else to remain in full force 
and effect,’—held a mortgage, and not a conditional sale, on proof 
that it was executed for the purpose of indemnifying the grantee 
against liability on certain notes executed by him for the accom- 
modation of the grantor, to be discounted by a third person for the 
benefit of the grantor, and amounting in the aggregate to the sum 
specified as the consideration of the deed.—Pearson v. Seay....-.. 643 

4. Registration of morigage ; respective liens of mortgage and attach- 
ment.—The statute which declares mortgages of personal property 
inoperative, as against creditors and purchasers without notice, 
until recorded, (Code, § 1291,) applies to a mortgage in another 
State, between parties who are non-residents of this State, if the 
property has a fixed sifus here at the time; and if an attachment 
is levied on the property before the mortgage is left in the proper 
office for registration, its lien is superior to that of the mortgage. 





~ 
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When mortgage is purchase for valuable consideration without notice. 


A mortgage, taken to secure the payment of a debt contemporane- 
ously contracted, constitutes the mortgagee a purchaser for valu- 
able consideration, who will be protected in equity against an out- 
standing vendor’s lien of which he had no notice; secus, where 
the mortgage is taken to secure the payment of a pre-existing 
debt ; and where a part of the secured debt is contemporaneously 
contracted, and the residue is pre-existing, he will be protected 
only to the extent of the new debt.—JVells v. Morrow.........--- 125 
6. Validity of mortgage—The case of Walthall’s Executors v. Rives, 
Battle §- Co., (34 Ala. 91,) as to the validity of a mortgage given to 


_ 
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MORTGAGE—COonrTINUED. 
indemnify a surety, re-affirmed.—Rives, Battle g Co. v. Walthall’s 
WUOEUN Occhi van wa uncaes sons seceecceccces hd ces sete teceeeeeees 329 
7. Assignment and extinguishment of mortgage—A creditor may buy 
in an outstanding mortgage on his debtor's property, take an 
assignment of it to himself, and have it foreclosed for his benefit ; 
but, if he simply pays the mortgage debt, and takes from the 
debtor anuther mortgage on the property, the former mortgage is 
thereby extinguished ; and a court of equity will not establish 
and enforce it for his benefit, as against purchasers at execution 
sale against the mortgagor, after the second mortgage has been 
declared fraudulent and void as to other creditors.— Wiley, Banks 
| Pe Ge SEABED OOS Sener ie TEE ORCS OC OULU CCC OE Se 625 
8. Reformation of mortgage; notice of mistake-—To authorize the re- 
formation of a mortgage, as against a purchaser at execution sale 
against the mortgagor, so as to make it include a slave whose 
name was omitted by mistake, notice of the mistake before or at 
the sale is sufficient.— Williams v. Hatch...-... es eeaee ee oon 338 
9. When mortgagor may come into equity —The mortgagor of a slave, 
who is in possession, and who alleges that the debt has been paid, 
may nevertheless come into equity to enjoin an action at law for 
the slave, when it appears that there has been no acceptance of 
the payment as a satisfaction, and no release of the title by the 
mortgagee.—Davis v. Hubbard...-......--. San st wiateeisencea Seas 185 
10. Rents and profits—Iu taking an account of the mortgage debt, 
between the mortgagees and an assignee ot the equity of redemp- 
tion, the former are chargeable only with the amount of rents 
actually received by them. unless they have been guilty of fraud 
or willful neglect; and where rents are received by one of the 
mortgagees individually, under a judgment in his favor against 
the assignee, the amount so received by him must be credited on 
the mortgage debt, unless it is shown to have been received by 
him by virtue of a right independent of the mortgage.—Barron, 
GROG C0 Wie GUNN tos 8s cwincee caewcsae cscs cansecinvecdonsase 292 
11. Costsat law, and atlorney’s fees.—The mortgagees are not charge- 
able with the amount of costs incurred and paid by the assignee 
in an unsuccessful attempt to defend the possession at law, or to 
resist the collection of rents and profits; nor can they charge the 
assignee with their own attorney’s fees.—S. C...---..-----.------ 292 


12. Statutory penalties accountable for as rents and profits —The mort- 
gagee having recovered a judgment against the assignee of the 
equity of redemption, in a statutory action of debt, for cutting 
timber on the mortgaged lands, the assignee is entitled to have 
the amount paid by him under the judgment credited on the 
mortgage debt, and to have the judgment perpetually enjoined 
on discharging the mortgage debt.—S. C...-....----------.----- 292 

13. Foreclosure of morigagee under power of sale; waiver of cash pay- 

ment.—A provision in a mortgage that the property shall be sold 

for cash, being intended for the benefit of the mortgagee, may be 

waived by him; and if he delivers the property to the purchaser 

at the sale, without requiring paymeut, he thereby waives the 
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MORTGAGE—COonTINUED. 
condition, and the sale vests in the purchaser all the title con- 
veyed by the mortgage.— Williams v. Hatch...-.....--.-----0--- 
14. Rescission of sale by agreement between mortgagee and purchaser. 
A rescission of the sale under the power contained in the mort- 
gage, by agreement between the mortgagee and purchaser, does 
not annul the foreclosure effected by the sale, nor reinvest the 
mortgagee with his original rights under the mortgage, so as to 
enable him to maintain a suit in equity for the reformation of the 
PON Ai icttitancriwnindeds buena dius secens cubes Gebaes 000 
15. Attornment of tenant to mortgagee or purchaser.—As against all 
persons except the mortgagee and those claiming under him, the 
mortgagor is considered the owner of the land, so long as he re- 
mains in possession: and if the mortgagee does not disturb the 
possession of the mortgagor’s tenant, nor otherwise assert his 
rights under the mortgage, an attornment by the tenant to a subse- 
quent purchaser ffom the mortgagor is valid and effectual as be- 
tween themselves.— Knox v. Haston...... 2.222. secees cecees conse 
16. Purchase of outstanding title by mortgagor's vendee.—If a purchaser 
from the mortgagor, subsequent to the execution of the mortgage, 
buys in a paramount title outstanding in a third person, the pur- 
chase does not enure to the benefit of the mortgagee, nor operate 
as a confirmation of his title.—S. C.........--....220e necees one 
17. Extension of time for payment of mortgage debt.—Where a mort- 
gagor files a bill to redeem, and is allowed a day for the payment 
of the money into court, but fails to make the payment within the 
time prescribed by the decree, without any fraud, accident, or 
mistake, the chancellor is not bound to extend the day of pay- 
ment, but may dismiss the bill: nor is there any rule which re- 
quires, in such case, that the dismissal shall be without prejudice. 
OCR IED a noah eee acess comoes beak os lemeneesesoser scenes 


NUISANCE. 

1. Abatement of.—A riparian proprietor, upon whose lands the water 
is thrown back, or its level raised without overflowing the banks 
of the stream, by a dam erected below him, has a right to abate 
the nuisance; and the proper mode of abating it is, by lowering 
the level of the dam, if there be a prescriptive right for it, to the 
height authorized by such prescription, or, in the absence of any 
prescription, to such a height as will stop the refluence of the wa- 
ter at his boundary line; but he has no right to divert the water 
from the stream, to the injury of the proprietor below him, by cut- 
ting a ditch on his own land.— Wright & Rice v. Moore....-.-.-- 


2. No prescription for—There can be no prescription for a public nui- 


sance, and nolength of enjoyment can legalize the continuance 
of a mill-pond which is injurious to the health of the surrounding 
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PARTITION. 

1. Jurisdiction of probate court to order sale—Where slaves are be- 
queathed by a testator to his daughter, “for the use of said 
daughter and her children,” the probate court has no jurisdiction 
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PARTITION—ContTINUED. 
under the act approved February 5, 1856, (Session Act, 1855-56, 
p. 20,) to order asale of the slaves for partition, on the application 
of the guardian of the children.— Wimberly v. Wimberly...-....-. 40 

PARTNERSHIP. 

1. Construction of articles—Where the articles of partnership provi- 
ded, that the active partner should be entitled to one fourth of 
the net profits, and, if his share of the profits did not amount to $3,- 
000 at the end of the year, that the other partner should pay him 
whatever sum might be necessary to make up that amount; that 
each partner might invest in the partnership, as capital, an 
amount not exceeding $10,000, but should not draw out during 
the year, without the consent of his co-partner, any portion of the 
capital thus invested; that each might, from time to time, draw 
out of the moneys of the partnership, for his private use, aspecified 
sum per month; and that the books should be balanced, and a 
balance-sheet made out, at the end of each year,—held, that the res- 
ident partner was entitled to receive $3,000 at the end of each 
year, although the business of the year resulted in a loss to the 
firm; and although he allowed his share of the profits, at the end 
of the first year, to remain to his credit on the books of the firm, 
it was not thereby invested in the partnership, but remained his 
property, and might be used or withdrawn by him at any time. 
TIUNONUD: TEUOOVOCN Ess .c6 a cose cis soc ck wee oes ceecance slemeseiass 175 

2. Dissolution ; decreed as of what date.—A court of equity, in decree- 
ing the dissolution of a partnership, may declare at what date the 
contract shall be at an end; but it may be questioned, whether a 
mere violation of the articles of partnership by the defendant, not 
resulting in loss orinjury, would make it proper for the court to 

‘ fix the date of dissolution at an earlier day than the abandonment 
of the partnership by the aggrieved party ; and where the only ef- 
fect of a modification of the chancellor’s decree, so as to make the 
dissolution take effect as of an earlier day, would be to deprive 
the defendant of the right to the compensation stipulated in the 
articles, and that'compensation 1s shown to be a reasonable al- 
lowance for the services actually rendered by him, the appellate 
court will not disturb the decree.—S. C...........-..---- sie ecleins 17 

3. Release of partner, or covenant of creditor not to sue, not available 
as defense to co-pariner.—An agreement by a creditor to discharge 
one partner from liability on a partnership debt, (or acovenant not 
to sue him for twenty years,) on his giving personal security for the 
payment of a portion of the debt, does not release or discharge the 
other partners; nor can the latter, when sued by the creditor, 
claim either a discharge from the debt, or a reduction of it be- 
yond the amount assumed by the surety, by showing that part- 
nership assets beyond that amount, which he had previously de- 
livered up to the discharged partner, to be appropriated to the 
payment of the partnership debts, were, by the agreement between 
that partner and the creditor, assigned to the surety for his idem- 

nity, and were afterwards disposed of by him and the surety. 

Roberts v. Strang, Adriance § Co......- siecbtiiweSec seseeenecssaweeOUN 
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1. Note not extinguishment of debit.—The giving of a note, without 
more, is not a satisfaction of the pre-existing indebtedness—Fick- 
LENE: Bob cacc ehh pinks poses cee emer baka ccecseesicuses 

2. Payment to clerk of court.—A clerk has no authority, before judg- 
ment, toreceive payment of the plaintiff’sdebt ; yet, if he receives 
the money from defendant before judgment, retains it in his 
hands until after judgment, and then manifests, by some plain 
and unequivocal act, his intention to hold it in his official capaci- 
ty as clerk, the payment is good, and the judgment thereby dis- 
CRAM — AT 0VOMNON ©. OU. 2). cen cacisiee cactds cpecde sosceesccece 

3. Payment of execution to sheriff after expiration of term of office.—A 
sheriff has no authority, after he has gone out of office, to receive 
payment of an execution which he has returned; yet, if he re- 
ceives the money, and pays it over to the plaintiff’s attorney, by 
whom it is accepted as a payment, the payment is good, and the 
execution thereby discharged.—Dubberly v. Black’s Adm’r....-.- 193 

4. Of execution.—A sale of property by the sheriff, urder the levy of 

an execution, is, pro tanto, a satisfaction of the execution.—Rut- 

ledge’s Adm’r v. Townsend, Crane § Co... ..- 20-2. 0-sccccescsecce 

Application of money on executions.—At common law,if several ex- 

ecutions or attachments, having equal liens, were levied on the 

same property, and the proceeds of sale were not sufficient to pay 
all the debts in full, the funds were divided equally among the 
several claims, irrespective of their amount; and if the sum thus 
distributed to any one creditor was more than sufficient to satisty 
his debt in full, the surplus was equally apportioned among the 
BUC MOPCUNUOIEI—B. i, ook n a onine wes seces a vcde sens cose escseccxics 00 
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PHYSICIANS. 

1. Proof of license—Under section 975 of the Code, a medical 
license is competent evidence, without proof of the signatures 
BULACRON GO 1G. — WRN D. BAG 650 snc cs 5b cocc ccs ccsins sscces 

2. Contract between physician and patient.—There is nothing in the 
ordinary relation between a physician and his patient, which 
prevents him from discontinuing his services at the instance of 
the patient, and entering into a contract with another person for 
the payment of the charges for his future services; nor is the 
assent of the patient to such new contract necessary.—S. C...... 147 


See, also, ConTRACT, 4, 5, 6, 


PLEADING AND PRACTICE. 
I. PARTIES. 


1. Who may join as plaintiffa—An executor, suing in his representa- 
tive capacity, and the devisees under the will, cannot join as 
plaintiffs in a real action in the nature of an ejectment.—Tarver 








ED ci Sate So ecccause coer ates aeeeeads cicswtnsseceesaccdsces. ID 
II. CoMPLAINT. 


2. Action on contract within statute of frauds.—In declaring on a con- 
tract which is required to be in writing, (Code, § 1551,) it is not 
necessary to aver that it was in writing.—Martin v. Wharton, 67 
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PLEADING AND PRACTICE—CONTINUED. 

3. Action on irregular endorsement of note.—In an action by the payee 
of a note payable in bank, an averment that the defendant en- 
dorsed and delivered the note to the plaintiff, that it was protest- 
ed for non-payment, and that notice thereof was given to the 
defendant, is sufficient to show a cause of action in favor of the 
plaintiff against the defendant.—Price v. Lavender......-- BasoeS 

4. Defamation ; averment of want of probable cause—In an action 
for defamation on account of words used in a judicial proceeding, 
an averment that the alleged defamatory words were irrelevant, 
and were used ‘“‘ without justifiable cause or excuse,” is not equiv- 
alent to an allegation of the want of probable or reasonable cause. 
TORO WAGNER SS ioe ar os Sia aes Sacer sais oilay Sicwe lob sices eewees 

5. Forcible entry, and unlawful detainer ; averment of possession.—An 
averment that the plaintiff was “lawfully and peaceably possessed 
of a leasehold interest or estate in the following premises,” is not a 
sufficient averment of actual possession.— Townsend v. Van Aspen, 

6. Same ; averment of entry and detainer.--An averment that the de- 
fendant “forcibly and unlawfully entered upon said premises, and 
now, although he has been notified in writing to quit said 
premises, still forcibly detains the same, and unlawfully refuses 
to quit,” though fuller than necessary, is substantially good.— 8S. C. 

7. Same; description of premises.—“ The following premises, situated 
in the city of Mobile, and known and described as follows: all 
that certain piece, parcel, or lot of land, known as No. 268 of the 
Orange Grove tract, situated on the coriier of Jackson and Lips- 
comb streets, in the city of Mobile,”—is a sufticient description of 
GHO PLEMISES: 11 CONTDOVEDSY—S) Cio onis cas cio one Ss eiewdicnicseete 

8. Summary proceeding; averment of issue of injunetion.—An aver- 
ment, that the principal obligor in an injunction bond “obtained 
an injunction” from a circuit judge, involves the assertion that a 
writ of injunction was issued.—Dubberly v. Black’s Adm’r....... 

9, Same; averment of plaintiff’s appoiniment and right to sue as ad- 
ministrator.—Held, that the notice in this case showed with suffi- 
cient certainty the plaintiff’s appointment as administrator, and 
that the cause of action appertained to him in his representative 
CD ACNUY pn Onin cus. coca wen seedts bec te ene cece wosaeacwe 

10. Trespass for false imprisoument.—A count which avers that the 
defendant, “ maliciously, and without probable cause therefor, 
caused the plaintiff to be arrested and imprisoned on a charge of 
perjury,” is in trespass; and so is a count which avers that the 
defendant “ falsely imprisoned plaintiff, and detained him in 
prison and custody, without ary reasonable or probable cause 
therefor, contrary to law, and against his will.”—Woodall v. Me- 
TUN aspect cane itd case coSnuy cst etek blal wien se reeearcuned 

III. PLeEas. 

11. In abatement ; pendency of another action.—The priority, and not 
the mere pendency, of another suit founded on the same cause of 
action, is available under a plea in abatement; but neither a bill 
in chancery, nor an action brought in another State, is good mat- 
ter in abatement.— Humphries v. Dawson ........--..-- wviediemncasss 
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PLEADING AND PRACTICE—COontTINUED. 

12. Set-off—A plea by the lessee, in an action to recover the rent 
reserved by the lease, averring that the lessor, pending the nego- 
tiations between the parties, misrepresented in a specified partic- 
ular the capacity of a mili on the leased premises; that the lessee 
believed the representations to be true, and was thereby induced 
to consummate the contract; and that, by reason of such misrep- 
resentations, he has sustained great damage, “ wherefore he says 
that said contract is utterly void by reason of said deceit and mis- 
representations,”-—is a good plea of set-off.—Cage § Salter v. Phil- 
Eee a are ces eee ices eh crus bbee Hamies ones cuetesmcceus 

13. When sworn plea is necessary.—In an action by the payee, against 
an irregular endorser of a note payable in bank, the plaintiff is 
not required to prove either the endorsement or his ownership of 
the note, unless they are denied by plea verified by affidavit. 
EAE EN ctoron se eeastercesct war cet tessa eaceewsss cables 

14. General issue, in libel or slander.—Where the alleged defamatory 
words were contained in cross-interrogatories propounded to 
a witness in a former suit between the parties, it is a good de- 
fense under the general issue, that the defendant propounded 
the interrogatories for the purpose of laying a predicate to im- 
peach the witness, and honestly believed that he had the right 
BORA ADs 2 OURO O, SISCID alow nna we eminence se aieceicssise sees sacs < 

15. Error without injury in sustaining demurrer to special plea.—The 
sustaining of a demurrer to a good special plea, when the 
defendant had the benefit of the same defense under the general 
FEAHO, BBOTLON WAUUONG TOFUL YO. Cses cicada = esac esse ce eessce cles 

16. Presumption in favor of judgment—When a plea, which was 
struck out on motion in the primary court, is no where set out in 
the record, the appellate court will presume that it was of such 
character as justified that action.—Cotten v. Bradley........-.--- 

IV. GENERAL PRACTICE. 

17. Acknowledgment of service of complaint, and waiver of summons. 
Where the defendant acknowledges service of the complaint, and 
waives a summons, the cause stands in court, on the filing of the 
complaint, as if a summons had been issued on the day such ac- 
knowledgment and waiver were made.—Tuskaloosa Wharf Co. 


Pee OTI C0) AMERMIDOGE. 2 cisGicicisscceews cexses oca0essasae'seee 
PRESCRIPTION. 

See ADVERSE POSSESSION, 6, 7, &. ' 
PROHIBITION. - ; 


1. Lies when.—Where a probate judge has granted the writ of habeas 
corpus to an enrolled conscript, whose petition for the writ shows 
on its face that said judge has no jurisdiction to inquire into the 

validity of his enrollment, a prohibition will be awarded by the 
supreme court, without a previous application to the circuit court, 
enjoining further proceedings by the probate judge; and the ap- 
plication for tbe writ may be made by the enrolling officer who has 
the custody of the conscript.—£z parte Hill in re Willis...... eat 


389 


279 


506 


429 




















INDEX. 789 





RAILROADS. 
See CORPORATIONS, 3. 


REAL ACTION. 
See EJECTMENT. 


REHEARING AT LAW. 


1. What constitutes accident or surprise.—A defendant in a judgment 
at law can not obtain arehearing under the statute, (Code, § 2408,} 
on the ground that he had forgotten at the trial, that he had pre- 
viously made a tender, which was refused, and which was less 
than the amount of the verdict in favor of the plaintiff; nor be- 
cause an important witness, who was not subpoenaed, “moved and 
travelled about a great deal, and it was exceedingly difficult to 
ascertain his whereabeuts, so as to obtain his testimony.”—<AUing- 
SONI MONON ene nate cia Sa sa miSoes Saeeee Secs ede eseewoeniests =eoEs 


REMAINDER. 


1. By oral gift—In this State, a remainder in personal property can 
not be created by parol gift.—Ragsdale v. Norwood...--..-------- 
2. Action between tenants in common of remainder in slaves.—If one 
tenant in common of a remainder in slaves, during the exist- 
ence of the particular estate, obtains pessession of the slaves, 
and sells and conveys them as his absolute property, his co-tenant 
may maintain a special action on the case against him.—<Arthur v. 
GAYlO sacces cece ime oe ena cemecusmesistedeciinasiadeeetatimscimec® : 
3. Action by remainder-man against stranger.—A sale of the absolute 
interest in slaves by astranger, during the existence of the particu- 
lar estate, is an injury for which an action lies in favor of the re- 


Y 


mainder-man.—S. C.........-- jieaeiteu seeebesehnss Gee Seen sees ee 


SET-OFF. 

1. Unliquidated damages.—Under section 2240 of the Code, damages 
on account of the lessor’s misrepresentation as to the capacity and 
condition of a mill on the leased premises, are available as a set- 
off in an action of covenant to recover the rent reserved.—Cage g 
(RUNEET. Voy AAV 2 eine so 5b ce aeiewaGi Sost Seas Ss coweseet eee aes 

2. Same.—Under section 2240, a cross-demand, growing out of a 
defect in the vendor’s title, is available as a set-off in an action 
on the notes for the purchase-money, although the purchaser is in 
possession of the lands; but, before the Code was adopted, the 
law was otherwise.—WVartin v. Wharion..-.-... Rae ee yarn Geese 

3. Same; inchoate right of dower not available as set-off.—An inchoate 
right of dower cannot be measured accurately by any pecuniary 
standard ; consequently, damages for the breach of a promise to 
procure a relinquishment of such right, or to indemnify against it 
by bond with surety, is not available as a set-off to the purchaser, 
(Code, § 2240,) in an action on the notes given for the purchase- 
THONG Or CO MANGE Os ois wee oes Sol sweteeaews webs sect eet 

4. Plea.—A plea by the lessee, in an action to recover the rent re- 
served by the lease, averring that the lessor, pending the negotia- 
tions between the parties, misrepresented in a specified particu- 
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SET-OF F——ConrTINUED. 
lar the capacity of a mill on the leased premises; that the lessee 
believed the representations to be true, and was thereby induced 
to consummate the contract; and that, by reason of such misrep- 
resentations, he has sustained great damage, “wherefore he says 
that said contract is utterly void by reason of said deceit and mis- 
representations,”---is a good plea of set-off.---Cage § Salter v. Phil- 


ara Srercb esas na aesecessiccsa Wats este Soeclasiecoeccsededks os caue 


SHERIFF. 

1. Payment of execution to, after expiration of term of office. —A sheriff 
has no authority, after he has gone out of office, to receive pay- 
ment of an execution which he has returned; yet, if he receives the 
money, and pays it over to the plaintiff's attorney, by whom it is 
accepted as a payment, the payment is good, and the execution 
thereby discharged.—Dudberly v. Black’s Adm’r...--------.-+--+- 

2. Motion against, jor failing to make money on fi. fa.—A failure to make 
the money on a fi. fa., when by due diligence it might be made, is 
‘a failure to execute process,” (Code, § 2600,) for which the sheriff 
may be ruled, either in the circuit court of his county, or in the 
court to which the process was returnable.—dAndrews v. Keep.... 

3. Same; waiver of jury trial—-In a summary proceeding against a 
sheriff, for failing to make the money on a fi. fa., if the defendant 
nYakes default, it is the duty of the court to render judgment 
on the evidence, (Code, § 2599,) within the intervention of a jury. 


PME rae neu mee <a scecitcceabesenecceay eene.e peacesaaeOnas cewems 


SLANDER. 
See LIBEL AND SLANDER. 


STEAMBOATS. 

1. Registration of ownership.—In an action against the owners of a 
steamboat, as registered under the act of February 15, 1854, 
(Session Acts, 1853-4, p. 50,) the defendants cannot exonorate 
themselves from liability by showing a change of ownership, 
unless such change of ownership has also been recorded as re- 
quired by that statute——Bell v. Chambers.....-. Ae, oP aie ‘ 

2. Statutory lien—The statute giving a lien on steamboats and 
other vessels, for work done or materials supplied, and for 
the wages of the officers, laborers, and crew, (Code, § 2692,) 
makes no distinction between the two classes of creditors.—Me- 
Clarev. Steamboat James Dellett .... ...- 4.2 cece cvccessccsccs fe 

3. Waiver of statutory penalty for landing goods at improper place.— If 
goods shipped by steamboat, on an inland river, are delivered to 
the consignee or owner, and with his consent, at a point less 
than ten feet perpendicular above the surface of the water at 
the specified landing, the owner cannot afterwards maintain an 
action to recover the statutory penalty, (Code, §§ 896-7) on ac- 
count of such delivery.— Winston v. Cox, Brainard §° Co.....----- 

4. Statutory liability for loss of slave transported without master’s writ- 
ten authority.—It is a complete defense to a statutory action 
against the owners of a steamboat, for the loss of a slave who 
wag transported on their boat without the written authority of 
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STEAMBOATS—ConrTINUED. 


the master, (Code, § 1010,) that the slave “was a white man in 
all and every appearance, and would be so received and treated 
wherever he might go, without suspicion, where he was un- 
known, and that the defendants and their agents had no know- 
ledge or suspicion of his being a slave.”— Bell v. Chambers....--- 
5. Same; counsel fees recoverable as part of damages.—In such ac- 
tion, the plaintifi’s counsel fees are recoverable as a part of the 
“reasonable expenses attending the prosecution of the suit.” 


SUMMARY PROCEEDINGS. 
1. Against sheriff, for failure to make money on fi. faa—A failure to 
make the money on a fi. fa, when by due diligence it might be 
made, is a “failure to execute process,” (Code, § 2600,) for which 
the sheriff may be ruled, either in the circuit court of his 
county, or in the court to which the process was returnable. 
AANROR UT OAMON cos coe aisle cou sies «cae wa cewis Sessile eisinieiaw aisiaans 
2. Same; waiver of jury trial—lf the defendant makes default, it 
is the duty of the court to render judgment on the evidence, 
(Code, § 2599,) without the intervention of a jury.—S. C....-.. 
3. By surety against principal ; when maintainable, and where institu- 
ted.—A surety on an injunction bond, having paid the judgment 
against his principal and himself, which resulted by operation 
of law from the dissolution of the injunction, may maintain a 
summary proceeding against his principal, under section 264] of 
the Code; and, under section 2650, the motion may be made in 
the county of the defendant’s residence.—Dubberly v. Black's 
TAN ae eno e ate ciawini= wai oieiwaia ae a bua Se Seis eiwamioe swabs siete pee 
4. Same; sufficiency of notice, in averring plaintiff’s appointment and 
right to sue as administrator.—Held, that the notice in this case 
showed with sufficient certainty the plaintiff’s appointment as 
administrator, and that the cause of action appertained to him 
in his: representative capacity:—S.. C...-<.65.<.ccssecageseccoes 
5. Statutory judgment on injunction bond —On the dismissal of a bill 
in chancery, and the consequent dissolution of the injunction, 
under the law which was of force in 1845, a statutory judgment 
resulted against the obligors on the injunction bond, notwith- 
standing the failure of the register to certify the dissolution of 
the injunction to the clerk of the court in which the judgment 
BUIAW Was TOHOCIOG— IN. Cy cacesec ss. ccceDeddesiecwesesacce acai 
SUPREME COURT. 
1. Jurisdiction of special—When two of the judges of the 
supreme court are incompetent to sit in a cause, and the remain- 
ing judge, being of opinion that the judgment of the court be- 
low ought to be reversed, certifies the facts to the governor for 
the appointment of a special court, (Code, § 573,) and then goes 
out of office, before the cause is decided by the special court,— 
the authority of such special court is at an end; and if the sue- 
ceeding judge is competent to sit in the cause, it must be heard 
before him; and if he is of opinion that the judgment should be 
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affirmed, his judgment is of the same force and effect as if it 
were the judgment of a majority of the supreme court.—Good- 
man § Mitchell v. Walker. 


SURETIES. 
See SUMMARY PROCEEDINGS, 3. 


TAX. 

1. Auction sales—The tax imposed by law on the gross amount of 
auction sales, (Code, § 391, subd. !7,) is to be assessed against 
and paid by the auctioneer, and not by the owner of the prop- 
erty sold.—The Stale v. Lee § Norton. ? 

2. Statutory power of corporation to levy special iaxr—A grant of 
power to a corporation to levy a special tax must be strictly con- 
strued, and any doubtful question as to the extent of the power 
must be decided against the corporation.—Lott v. ioss §* Co..-.. 

3. Construction of statute authorizing special tax for improvement of 
bay and harbor of Mobile.-—The 5th section of the act approved 
February 21, 1860, entitled ‘“ An act for the improvement of the 
bay and harbor of Mobile,” (Session Acts 1859, p. 538,) which 
authorizes the assessment and collection of a special tax, ‘not 
exceeding twenty cents upon each hundred dollars of taxable 


property within said county,” does not authorize the imposition 


of a tax on the gross amount of sales of merchandize.—s. C.... 

4, Construction of act of February 24, 1860, authorizing city of Mont- 
gomery to aid South and North Alabama railroad.—The act “to 
authorize the city of Montgomery to aid in the construction of the 
South and North Alabama railroad,” approved February 24, 1860, 
which authorizes the corporate authorities of said city, “in such 
manner as they may deem expedient, to take the sense of the holders 
of real estate in said city, wpon the proposition to raise by tax upon 
real estate” a special sum, to be invested in stock of said rail- 
road company, requires that the sense of all the holders of real 
estate in the city shall be ascertained by an expression of their 
wishes per capita, before the proposed tax can be levied: an elee- 
tion, held under an ordinance of the corporate authorities, by 
which it is provided that the vote shall be taken pro rata accord- 
ing to the value of the real estate owned by the respective voters, 
“each voter being allowed one vote for every hundred dollars of assessed 
real estate owned by him,” is not a compliance with the terms of the 
act ; and although it appears, from the register kept by the man- 
agers of the election, that, of all the persons who voted at such 
election, a majority in number voted for the tax, this does not cure 
the defect in holding the election on illegal principles, which may 
have prevented persons from voting.—City Council of Montgomery 
v. The State ex rel. §e. 

TRESPASS. 

1. For false imprisonment ; complaint—A count which avers that 
the defendant, “maliciously, and without probable cause therefor, 
¢aused the plaintiff to be arrested and imprisoned on a charge of 
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TRESPASS—ConrTINUED. 
perjury,” is in trespass; and sois a count which avers that the 
defendant “falsely imprisoned plaintiff, and detained him in 
prison and custody, without any reasonable or probable cause 
therefor, contrary to law, and against his will.”— Woodall v. Me- 
MAUR ese a asceeen teetivesnecee ee B iiciWndnietewnwianies eS eaeweasmen 

2. Same; evidence in mitigation.—In such action, the void warrant 
of arrest, and proceedings had under it, are admissible evidence 
in mitigation of vindictive damages.—S. C......------- Seaciese 


TRUSTS. 


1. Liability of trustee as garnishee—Where the answer of a garnishee 
states, that he is the trustee in a deed of trust executed by the 
defendant,—the validity of which is not assailed for fraud, and 
which provides for the conversion of the assets into money, the 
payment of certain preferred creditors, and the distribution of the 
residue among all the other creditors equally; that he has paid 
the preferred debts, and that the balance remaining in his hands 
is not suiticient to satisfy in full the unpreferred debts,—no judg- 
ment can be rendered against him on the answer, although he 
does not specify the-names of any of the unpaid creditors.—Light- 
FOOE Us DADOTE GG” DICOLOUONM Ean oxinc.a wvicinioc:s0 cerac ocie sieiniaweclewain es 

2. Succession to trust estate on death of trustee.—By a statute in this 
State, (Code, § 1323,) on the death of the sole trustee of an ex- 
press trust, the trust estate does not pass to his heirs or personal 
representatives; but the rule at common law was different, and 
that rule will be presumed, in the absence of evidence to the con- 
trary, to prevail in a sister State; yet a personal representative, 
appointed in another State, would have no right, by virtue of 
that appointment, to maintain a suit here to enforce payment of a 
debt due to the trust estate out of the debtor’s assets.—McDou- 
GORE AUN Ur COR a as ncs wa ssinwesiaoaeiacesiee ceacss tecieecsemes 

3. Same.—The statute of Georgia, approved December 16, 1861, en- 
titled “An act to provide for the appointment of new assignees 
and trustees in certain cases,” as proved in this case, changes the 
common-law rule in reference to the succession to a trust estate 
on the death of the sole or surviving trustee under an assignment 
for the benefit of creditors, and authorizes the appointment of a 
new trustee, on the petition of two or more of the creditors, by 
the superior court of the county.—S. C.......---. 2.2. -eseceeeeee 

4. Construction of deed, as to respective rights of trustee and beneficia- 

ries.— W here a female slave is conveyed by deed to a trustee, “in 

trust that heshall take and receive all the profits and income 
arising from the said slave and her increase, and apply the same 
to the education and maintenance of L. and H.,” his two daugh- 
ters, ‘and in trust, upon the marriage or coming of age of the 
said L. and H., to permit them to have the full use, authority and 
command over the said slave and her increase, (a division or par- 
tition having been made,) for and during the natural lives of the 
said L. and H.; and after their death, in trust further to convey 
the respective portions of the property to their children, in fee- 
simple forever,”—if the slaves are divided between the two 
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: daughters, on their marriage or coming of age, and the respective 
portion of each delivered to her by the trustee, he cannot after- 
wards, during the lives of the daughters, maintain detinue against 
them, or any one holding under them, to recover the slaves; and 
if, without making a division, he delivers all the slaves to one of 
the daughters, on her marriage, and afterwards conveys other 
property to the other daughter in lieu of her interest in the slaves, 
he cannot maintain detinue forthe slaves, against a purchaser 
from the daughter to whom they were delivered.— Humphries v. 
BOOMMUD bes Sepmewica sass ences is cascesaes umewene tenesees Soeeeis 199 





USURY. 
See CHANCERY, 16. 


VENDOR AND PURCHASER. 


1 What constitutes fraud by vendor.—xo constitute a fraud on the 
part of the vendor, in misrepresenting the location of the bound- 
dary lines of the land and the capacity and quality of mills situate 
on the lands, it is not necessary that the representations should 
be known by him to be false, nor that they should be made under 

circumstances manifesting a recklessness of truth on his part. 
OEE DO: ONMEON BA 2 ocns seas onan eases ewnoucesd2ssecsc'sc 359 

2. Same.—A representation by the vendor, as to the location of the 
boundary lines of the land, or as to the capacity and qualities of 
a mill situated thereon, cannot be declared, as matter of law, the 
statement of an opinion ; but it isa question for the jury to decide, 
whether it is the statement of an opinion or a fact.—S. C.....-. 309 

3. Same.—A statement by the vendor, made pending the negotia- 
tions between him and the purchaser, to the effect that his wife, 
if she survived him, would only be entitled to dower in the lands 
ot which he died seized and possessed, and not in lands sold and 
conveyed by him during the coverture, is a misrepresentation as 
to a matter of law, and does not constitute a fraud.—Martin v. 
Wharton..-.-- err ercsebmese ase eceacise cers scenes case papas ees 637 

4. Set-off for damages available at law, in action for purchase-money. 
Under section 2240 of the Code, a cross demand, growing out of a 
defect in the vendor’s title, is available as a set-off in an action on 
the notes for the purchase-money, although the purchaser is in 
possession of the lands; but, before the Code was adopted, the 
PNW ARB TOUMEI MANDI, Boos cc cuca. cens psc Ses cscs sows cccsct 637 

5. Inchoate right of dower not available as set-off—An inchoate right 
of dower cannot be measured accurately by any pecuniary stan- 
dard ; consequently, damages for the breach of a promise to pro- 
cure a relinquishment of such right, or to idemnify against it by 
bond with surety, is not available as a set-off to the purchaser, 
(Code, § 2240,) in an action on the notes given for the purchase- 
[ER REID MIB ce cre ceec we esos becciee ose eu rchcces.ceos 637 

6. Measure of damages for misrepresentation ; variance.—In an action 

by the purchaser, to recover damages for a misrepresentation of 
the boundary lines by the vendor, in falsely stating that a mill and 
mill-pond were includedin the tract, the measure of the damages 
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VENDOR AND PURCHASER—ContTINUED. 
which the plaintiff is entitled to recover, is the difference between 
the actual value on the land and its value on the supposition that 
the representation was true; but he cannot be allowed to prove 
what would have been the value of the land if the pond nad been 
on a part of the tract different from that on which, according to 
the averments of the complaint, it was represented to be.—Fos- 


COD, ONNODY 8 AUN Psccicie diate Sawiarsase Sbaseeuss sewledelees sates ae 


7. Assigument of notes for purchase-money.—An assignment of notes, 
given for the purchase-money of land, carries with it the vendor’s 
lien on the land for their payment; and the assignee may enforce 
the lien in equity in his own name.—JVells v. Morrow.......-.--- 

8. Legal title to slave passes to whom.—Where a mother purchases a 
slave for her infant daughter, with money furnished for that pur- 
pose by the child’s grandfather, but accepts a bill of sale to her- 
self, the legal title vests in her, and not in her daughter; and the 
fact that she objected to the bill of sale at the time, because it did 
not convey the title to her daughter instead of herself, and that 
the vendor then promised to execute another bill of sale at some 
future time, does not vary the case.—Haden and Wife v. Tucker... 


WILL. 
1. Parties to proceediug for probate.—.Although the statute requires 
that the widow aud next of kin shall be notified of a proceeding 
before the probate court for the probate of a will, yet they are not 
parties to the proceedings, unless they appear and participate 
therom,.. Clomensiv: POUersot...2...56 <56.5 sass secces Geseeaces “we 
2. Proof of execution—Although two subscribing witnesses are 
necessary to the execution of a will, their testimony is not 
the only evidence by which the execution of the will can be es- 
tablished, on the contrary, any defect in their testimony may be 
supplied by that of the person who wrote the will, and who was 
present when it was signed and attested, or by other evidence 
aliunde—Hall’s Heirs v. Hall's Executors.......--.---220ccccce ee 
3. Probate of will containing invalid bequest—The invalidity of a par- 
ticular provision or bequest in a will, which also contains valid 
bequests, is no objection to the probate of the will.—S. C...-..... 
4. What is insane delusion.—To establish an insane delusion on the 
part of the testator, such as will invalidate his will, something 
more must be shown than a mistaken notion on his part as to the 
feelings, or intentions of his relatives towards him or his prop- 
Riya ir O oe ne sa cet ns nase us etena cin en pinisiaw maw eweee -woesmeeas 
5, What is undue influence.—To set aside a will on the ground of un- 
due influence, it must be shown that the influence exerted on the 
mind of the testator was equivalent to moral coercion, and con- 
strained him, through fear, the desire of peace, or some other feel- 
ing than affection, to do that which was against his will.—S. C... 
6. Relevancy of evidence to show incapacity of testator, fraud, or undue 
influence.—Where the probate of will is contested, on the grounds 
of fraud, undue influence, and moral incapacity on the part of the 
testator, it is permissible to inquire whether the provisions of the 
will are just and reasonable, and consonant with the state of the 
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testator’s family relations; and proof of the value of his estate, 
and the pecuniary circumstances of those relatives who, in case 
of intestacy, would be his heirs-at-law and distributees, is admissi- 
ble evidence as bearing on this question.—Fountain v. Brown.... 
7. Same.—In such case, it is competent for the contestant to prove 
that the testator was “diseased” before the execution of the sup- 
SRO NENA Ween as a cee cap escent eee sen cscooae se Sacse seeseus ese 
8. Relevancy of evidence to show incapacity of testator.—The fact that 
the testator had conveyed to third persons, before the execution 
of the supposed will, some of the property disposed of by it, is 
competent evidence for the contestants, as tending to show the 
Pas lene as Stes IMNCINDT I — 86 ose Se ons So cess eGo Seis cance ccc cee 
9. Widow’s dissent—Where a widow executes in writing her 
dissent from her husband’s will, ‘and hands it to a friend, with 
instructions to file it in the office of the probate judge, and then 
dies; if the dissent is filed by the person to whom it was en- 
trusted, after her death, but within the period prescribed by the 
statute, (Code, § 1610,) this is a sufficient compliance with the 
requisitions of the statute.——McGrath v. McGrath’s Adn’r...--- 
10. Emancipation act of 1860 not retroactive-—The act of January 25, 
1860, “to amend the law in relation to the emancipation ofslaves,” 
(Session Acts 1859-60, p. 28) does not affect wills which had been 
admitted to probate before its passage.—Hall’s Heirs v. Hall's Ex- 
COMMON Eo vin vee ceca wecnns conc cent ecsnr eco e ss bees bene cecciewcscs Se 
11. Power and duty of executor, under will, in supporting and educating 
minor children.— Where the testator directed his estate to be kept 
together, and his slaves be hired out by his executor, until his 
youngest child attained fullage or married, when the slaves 
were to be sold for general distribution among all his children; 
bequeathed to each child a pecuniary legacy, to be paid as they 
severally arrived at fullage or married; set apart the hire of the 
slaves, with the proceeds of the sale of certain real estate directed 
to be sold, as a fund for the payment of the legacies: and added, 
“ Tt is my wish, that my minor children be educated and supported 
out of the same fund that their legacies are to be raised out of,”— 
held, that the executor, although he was not appointed guardian 
of the minor children, was authorized to disburse from the proper 
fund whatever might be necessary for their support and education. 
PAG OMRON D CHARONIONE oo oes So Sees cdes sntsescSas scieecee a 
12. Will authorizing estate to be kept together, and family to be supported 
jointly out of income.-—A will containing the following provisions— 
“T wish my just debts first satisfied and paid, and the balance of 
my estate to be kept together till my oldest child becomes of age 
or marries; then, I wish that child to draw an equal part of my 
estate, except the land; the balance of the children to be dealt 
with as the oldest or first—to remain together with their mother, 
until such time as they may attain age or marry; at which 
time, I wish each to draw his or her equal part of my estate, 
except the land. When my youngest child becomes of age, or mar- 
ries, I wish my wife to take her dower in my lands, and a 
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child’s part of my other property; and the balance of the land I 
wish sold, and the moneys arising from such sale to bé equally 
divided among my children. I wish my children to receive a 
good English education, and my sons to be raised to business ”— 
authorizes the family to be kept together and supported jointly 
out of the income of the estate; consequently, the special ex- 
penses incurred by one of the children, prior to her marriage or 
attainment of majority, are not a proper charge against her sep- 
arate distributive share of the estate.—Clopton and Wife v. Jones’ 
PILOOWON so wis ele RSW ae cinin's dew seed essen Jaricunln pacinlaasle ewsiaiee 
See, also, LEGACY AND DEVISE. 


WITNESS. 

1. Competency as affected by interest—Where separate actions of tro- 
ver are instituted by the owner, against the hirer and sub-hirer 
of a slave, for a conversion arising from the unauthorized sub- 
hiring, the sub-hirer is a competent witness for the plaintiff, 
(Code, § 2302,) since a judgment against him would not be evi- 
dence for or against the latter, except in the sense in which it 
would be evidence against all the world.—Gimon v. Baldwin...... 

2. Same.—Where an execution against a partnership is levied on a 
slave, and a purchaser from one of the partners brings detinue to 
recover the slave, the other partner is a competent witness for 
the defendant, (Code, § 2302,) since a judgment against him 
would not be competent evidence against the witness in a subse- 
quent suit.—Coltart v. Laughinghouse....- aot eeie (comet coe ciewees 

3. Same.—The vendor of a slave is acompetent witness for the pur- 
chaser, in a suit involving the title, where it appears that his in- 
terest is equally balanced: section 2302 of the Code does not 
apply to.such a case.—Garner v. Bridges.....+..---- canes Seeecs 

4. Competency of donor, as witness for donee.—The donor of a slave 
is a competent witness for the donee, or one claiming under the 
donee, in a suit involving the title to the slave.—Humphries v. 
WIGIUSON 22 cise dss cane w ae se dos bevibos cis caclen eee knead wan caunseye 

5. Competency of legatee as witness for will_—In achancery suit to set 
aside the probate of a will, a legatee, to whom a pecuniary legacy 
is bequeathed, and who has received his legacy from the executors, 
may be rendered a competent witness to sustain the will, by the 
defendants’ repaying to the executors the amount of the legacy, 

. with interest, in discharge of any claim they might have on the 
legatee, and releasing the legatee, the executors, and the estate, 
from all liability to repay or account for the money; the legatee 
at the same time approving and adopting the payment. and releas- 
ing the executors from all claim on account of the legacy; and 
the executors accepting the payment, and releasing the legatee 
from all liability on account of the money paid to him.—Hall’s 
Hews 0: AWS Leecutre .sccse ccs csccccncnccees ele aaispoc een sass 

6. Cross-examination of witness.—In cross-examining a witness for 
the purpose of testing his credibility, it is permissible to investi- 
gate his situation in reference to the subject-matter of the suit, 
his relations towards the parties, his interests, prejudices, and mo- 


60 


190 


276 


199 


131 





798 INDEX. 





WITNESS—ConrTINUED. 
tives; and where it appears that his testimony tended to relieve 
himself of the imputation of negligence in connection with the 
subject-matter of the suit, and conflicted with the testimony of 
other witnesses, the appellate court will not reverse on account 
of the latitude allowed in the cross-examination, unless the record 
plainly shows that an improper indulgence was permitted.— Win- 
epee eae, INIT OOo oo Sods ee eceserwdsdecsenes cpescccesess 

7. Opinion of witness as expert.—A person who has served in the 
capacity of an overseer on plantations for sixteen months, is com- 
petent to give his opinion, as an expert, in reference to the amount 
of food which is sufficient for a plantation slave.—Cheek v. The 
State 

8. Same.—In an action to recover stipulated wages as an overseer, 
the question being whether plaintiff performed his duty as an over- 
seer, a witness who frequently saw the defendant’s plantation 
while the plaintiff was in charge of it, and who is shown to have 
been an overseer for five or six years, may state that, in his opin- 
ion, plaintiff “managed pretty well.”—Spiva v. Stapleton 

9. Opinion of witness on question of sanity—A witness who was long 
and intimately acquainted with the testator, may state his opin- 
ion on the question of sanity or insanity, in connection with the 
facts oh which it is based.—Fountain v. Brown 

10. To what witness may testify.—A witness cannot testify that a per- 
son “was deranged or insane”; nor that “her insanity be- 
came worse because of the conduct” of her husband and another 
woman; nor that a man and a woman “‘lived in adultery” with 
each other: such statements are mere conclusions, or deductions 
from facts, and not the facts themselves.—Gregory v. Walker.... 

11. Same.—A witness cannot be allowed to testify that a person 
‘was insolvent,” although he states that he “knows the fact of 
his own personal knowledge”.—Nuckolls v. Pinkston 

12. Same.—A witness may testify, that a seizure of property by an 
officer, without lawful authority, “was made in an offensive and 
insulting manner.”—Raisler v. Springer 

13. Same.—A witness may testify, although he is not an expert, that 
a person was “ diseased.”—Fountain v. Brown 





